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PROMOTION AND PROMOTION REVIEW
IN CANADIAN UNIVERSITIES

by R.L. CAMPBELL*

Il 'y a peu de doute que, compte tenu du nombre restreint de
nouvelles nominations effectuées dans les colléges et les universités
canadiennes au cours des derniéres années, !'attention des interve-
nants s'est déplacée de la question de la permanence pour porter
sur celle de la promotion. Pourtant, ces deux démarches quoiqu’ex-
trémement importantes sont mal comprises. Néanmoins, les critéres
et les procédures de promotion et de permanence ont fait le sujet
de conventions collectives et de procédures judiciaires.

Les dispositions de conventions collectives ou d’ententes entre
le corps professoral et I'administration, ayant trait a la promotion,
comportent des différences frappantes d’ordre procédural. Ces textes
existent afin de promouvoir un traitement équitable du candidat.
Dans la plupart des conventions, cependant, les critéres de promo-
tion sont vagues et peu d’indices sont fournis quant a I'importance
relative de chaque critére. Un aspect procédural n’ayant pas été
suffisamment exploré par les tribunaux est celui de la confidentia-
lité. Les tribunaux d’arbitrage commencent a peine d se préoccuper
des complexités de ce genre de probléme.

Les conflits de promotion peuvent étre résolus soit par arbi-
trage, soit par les tribunaux. L’étendue des pouvoirs de révision et
de rectification d’un tribunal d'arbitrage peut étre établie par les
parties a la convention. La plupart du temps, le dossier est retourné
au tribunal d’arbitrage pour réexamen, mais le probléme du stan-
dard a suivre pour la révision d’'une décision demeure entier pour
les arbitres.

La décision dans Paine énonce clairement la volonté du tribu-
nal de réviser une cause se rapportant au rang académique. Plu-
sieurs causes ont depuis répondu a certaines questions demeurées
sans réponse dans Paine. Il se peut que la révision par les tribu-
naux portera uniquement sur des problémes de postes comme dans
Scholdra. Mais il n’est pas certain jusqu'ou les tribunaux vont se
rendre afin de contréler la notion de *‘fairness” ou justesse.

Malgré I'importance relativement mineure qu’elle revét dans les
conventions et 4 l'occasion de procédures judiciaires, le sujet de la

*Département of Law, Carleton University.
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promotion mérite un examen trés attentif. Cela est d’autant plus
vrai lorsque le but du processus de promotion est d’évaluer la per-
formance du candidat.

There is little question that with the very limited number of
new appointments being made in Canadian colleges and universities
during recent years, the focus of attention has shifted from tenure
to promotion. Yet both these processes are extremely important
but little understood. It is only when one is a candidate for either
tenure or promotion that the issue is personalized and interest is
aroused. Nevertheless, tenure and promotion criteria and procedures
have been very much the focus of collective agreements and judi-
cial proceedings.

Provisions that deal with promotion in association and collec-
tive agreements between faculty and administrations have striking
differences with respect to procedure. These provisions are tailored
to ensure that the candidate is dealt with fairly. In most agree-
ments, however, the criteria with respect to promotion are vague
and little guidance is given with respect to the weight to be given
to or the standard required for each criterion. One issue concer-
ning procedure that has not been satisfactorialy considered by the
courts is that of confidentiality. Arbitration boards are just starting
to deal with the complexity of this issue.

Promotion disputes can be resolved either by arbitration or
the courts. The scope of review and remedial power of an arbitra-
tion board may be determined by the parties to the agreement.
Most often the case is sent back for reconsideration, but the diffi-
culty facing arbitration boards is the standard by which a decision
must be reviewed.

The Paine decision clearly signalled the court’s willingness to
review a case dealing with academic status. Several cases have fol-
lowed in response to some of the questions left unanswered by
Paine. It may be that the courts review will extend to matters
purely concerned with position as in Scholdra. But, it is still not
clear what the limits of judicially enforced fairness will ultimately
be.

Despite the focus that promotion may have in agreements and
Jjudicial proceedings, promotion must by carefully examined. This is
particularly acute in terms of the purpose of promotion as a pro-
cess of performance review.
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INTRODUCTION

This paper deals with promotion and promotion review of
faculty in Canadian universities. The paper is divided into five
parts. Part one defines promotion and states the arguments for
and against the retention of promotion. Part two is a detailed
analysis of the considerations taken into account when either a
promotion recommendation or decision is made. Part three deals
with the procedure followed in making these recommendations
or decisions. Part four examines the scope of review of a pro-
motion decision by recourse to an internal appeal process, arbi-
tration or the courts. The last part makes several concluding com-
ments. \

I. PROMOTION

The promotion of faculty has been defined as the change or
transition of rank from Assistant Professor to Associate Profes-
sor or from Associate Professor to Professor.! This change is
important for several reasons. First, it provides a range within
which faculty are paid. Second, rank confers a status which in a
general way, is acknowledged and respected both inside and out-
side the academic community.? Third, the Professor rank provides
faculty with a goal which when attained affords a sense of ac-
complishment.

There are, however, several powerful arguments that favour
the abolition of academic ranks. Most faculty in Canada are paid
according to a salary scale which consists of a number of steps.
Each step increment represents the normal rate of progress for
faculty whose performance has been satisfactory. Step increments
are usually given on a yearly basis. Therefore, why then must

1. For example, see Collective Agreement between The University of Ot-
tawa and The Association of Professors of the University of Ottawa
(1984), Article 32(1) and Lakehead University Board of Governors and
Faculty Association of Lakehead University (1984), Article 21.01. Collec-
tive Agreements shall henceforth be cited by identifying the relevant Uni-
versity and the date of the Agreement.

2. The University of Toronto, Policy and Procedures Governing Promotions
(1980) document emphasizes that “status is important to the academic
community” by the fact that the Agreement between the Governing Coun-
cit and the Faculty Association preserves the existing ranks structure.
However, there is no empirical evidence to demonstrate that rank con-
fers a status which is acknowledged and respected outside the acade-
mic community.
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faculty be given rank, and not simply be paid at whatever level
they have reached on the salary scale? The step system makes
ranks pointless and arbitrary designations from the viewpoint of
remuneration unless realistic bars are introduced between them.?

Rank is not related to either academic function or adminis-
trative authority. Senior faculty are not assigned graduate stu-
dents or senior undergraduate students because of rank. The
nature of academic work does not require a ‘“chain of com-
mand.” If rank were to militate against a sense of equality among
colleagues within disciplines, then rank by itself would be
counter-productive. Likewise, faculty in administrative positions
need not hold senior academic rank. It might be argued that
there should not be such a wide variation as exists in rank
among, for example department chairman and dean, but there
seems no reason; given the degree of variation in academic roles,
why they should necessarily hold senior academic rank.

A rank system requires a healthy distribution of faculty
among ranks. But, however “health” is to be defined here, it
can be maintained only with continuous infusion of new blood
into the lower ranks and retirement from the upper ones. The
present slow-down in recruitment, however, has resulted in a
serious imbalance.*

3. Moreover, if certain stretches of the scale are assigned to specific ranks,
what features distinguish one rank from another? Promotion suggests
gualitative differences, and not merely differences of seniority, between
each rank and the next. If decisions have to be made at rank thres-
holds, a negative decision would presumably constitute a bar and if so,
what justification is there for obstacles at these points on the scale? If
there were to be a bar, would it be permanent until a positive decision
was made? Why should a person be barred only at the rank threshold
as opposed to any position on the scale? And if there is a barring at
any point what need is there for demarcating academic ranks?

4. The University of Toronto, Policy and Procedures Governing Promotions
(1980) states that promotion should not be influenced by preconceptions
about a desirable pattern of rank distribution and that any tendency to
protect historical distribution should be resisted. The number of new
appointments of full-time professors in Canadian Universities has fallen
consistently since the early 1970s.

Year New Appointments Year New Appointments
1970-71 4,038 1976-77 2,659
1972-73 2,788 1978-79 2,400
1974-75 2,895 1979-80 2,160

Source: Statistics Canada. Education Statistics for thé Seventies (1979),
Catalogue 81-569.
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Some may argue that the title ‘Professor’ associated with
the present rank system is an excessively formal and pretentious
mode of address. To others, it is a source of discomfort both
within and outside the University.® Within, it sets up a disagree-
able distinction between academic and non-academic staff and
an arbitrary distinction between some junior appointees. Outside,
it contributes to the insulation of the University from the real
world. Few other professions, apart from the medical and mili-
tary, use their occupation or rank as part of their title.

Despite the force of these arguments, there are compelling
reasons for retaining the rank structure for university faculty.
There are anomalies and inequities with a rank system. But, in a
rankless system there may be even greater anomalies and inequi-
ties. Adjustment of individual salaries would become extremely
confused if comparisons could be made only with other indivi-
duals rather than with members of a whole group of roughly
similar qualifications and experience.

The rank system provides a mechanism for some periodic
review of performance in early and mid-career phases. By con-
trast, ‘a rankless system with largely automatic step-increases
would remove any effective review once tenure has been acqui-
red. Some would argue that careful granting of tenure should
itself be a sufficient check: if an appointee cannot be relied upon
to merit continuing step-increases, then tenure should not have
been given. There is however, a distinction between reviewing an
individual’s performance early in a career to decide whether a
professor should remain in the University at all, and reviewing it
to decide whether an established faculty member deserves conti-
nuing or special recognition. It is only the former kind of review
that takes place in connection with tenure. A place is still nee-
ded for the latter, first, because no tenure procedures, however
well devised and followed, can possibly guarantee continuously
adequate performance for approximately thirty-five to forty years
and, second, because distinctions may still need to be drawn bet-
ween those whose performance is merely adequate and those who
are outstanding.

The total number of new appointments in 1982 was down to 1,369 (Sta-
tistics Canada. Teachers in Universities (1982-83), Catalogue 81-241).

5. York (1983/84), Article 13 which refers to the Report of the Senate
Committee on Tenure and Promotions (1979).
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The rank system is also important because it allows faculty
to internally administer its own standards of achievement. Crite-
rion for promotion and procedure for granting promotion have
been established by faculty. Faculty also makes recommendations
for promotion by peer evaluation. This function may be viewed
as implicit in the responsibility faculty has as a profession and
as a self-governing body.

II. CRITERIA FOR PROMOTION

Historically, the criteria for promotion of faculty members
were not defined or at best, vague. Faculty Handbooks which
formed part of a professor’s contract were purely informative
and primarily dealt with faculty benefits, recreation and cultural
opportunities and local amenities.® Recommendations for promo-
tion would be made by department heads in consultation with
senior colleagues.” Several Faculty Handbooks did state that pro-
motion would be based upon meritorious performance and not
granted automatically or for service.® Even though teaching, re-
search, service and general performance of duties would be taken
into account, the guidelines for promotion were largely undefined.

During the late 1960s Canadian Universities became “demo-
cratized.” Faculty associations entered into agreements with Uni-
versity administrations to govern faculty’s relationship with its
employer, the University. Procedures and decisions were opened
up for faculty participation. Association or collective agreements
included provisions dealing with the promotion of faculty. In
keeping with the policy of openness, the criteria for promotion
were for the most part explicitly stated although in the form of
fairly broad principles. Thus faculty clearly understood what was
expected of them and a formal peer review system enshrined the
integrity of any recommendation with regard to promotion. Since

6. For example, Bishop’s Faculty Association Handbook, 1960; British Co-
lumbia Faculty Handbook, 1960; Guelph Faculty Policies Handbook, 1964;
Loyola Faculty Manual, 1965.

7. See, Faculty Handbook, University of British Columbia, 1960; Laurentian
Faculty Handbook, 1965; Prince Edward Island Faculty Handbook, 1971;
Trent Faculty Handbook, 1970.

8. Saint Mary's Faculty Handbook, 1961; Brock University Faculty Hand-
book, 1969; University of British Columbia Facuity Handbook, 1962.



Promotion and Promotion Review
396 : in Canadian Universities (1985) I6R.D.US.

first appearing in association agreements, the provisions relating
to promotion have been further refined.

Today there are basically four considerations taken into ac-
count in formulating a promotion recommendation — academic
qualification, teaching, scholarly activity, and service.®?

Academic Qualification

For most disciplines universities require a doctorate as a con-
dition of appointment and promotion. However in “professional”
sectors such as fine arts, accounting, law, teacher training, social
work and nursing universities generally do not require a docto-
rate.’ Because an academic background, which does not usually
include a doctorate, is normal and acceptable in such disciplines,
most agreements provide that a candidate for promotion may
apply an “‘equivalence waiver”. This clause provides that in cer-
tain sectors a Masters degree together with evidence of “scho-
larly activity of good quality” or “contributions in a significant
manner to the advancement of the academic discipline or profes-
sion’® will be sufficient to waive the doctoral degree require-
ment. !

8a. Colleagueship should not and usually is not taken into account. Article
21.04 of The University of Lethbridge Handbook states, “Personal or so-
cial compatibility shall not be a criterion of promotion.” The University of
British Columbia agreement states that judgments of an individual should
be made objectively. However, the Caigary University agreement states,
"Elements such as colleagueship should be considered only within the
context of teaching, scholarship and service.” See further, RL. CAMP-
BELL, "Tenure and Tenure Review in Canadian Universities”, (1981) 26
McGill L.J. 362, 372.

9. For example, see Laurentian (1984), Article 2.5.7(c).

10. “Equivalence waiver” provisions have to be determined in conjunction
with other provisions of an agreement. In Laurentian University and Lau-
rentian Faculty Association, (1984) Rights Rep. Vol. 3, No. 6, p. 4, (Mul-
lan) the candidate was denied promotion because the Academic Per-
sonnel Committee ruled that he was not entitled to an equivalence
waiver. In the committee’s opinion the candidate’s scholarly activity did
not meet the required test of good quality because it was not “original
research.” The Board concluded that “original research” was not essen-
tial as the range of activities that could count as scholarly activity under
the agreement was more extensive. Further, ‘extensive publication’ under
the agreement did not mean that original research was an absolute
requirement. Thus the absence of original research could not be auto-
matically disqualifying but had to be balanced against other “scholarly
activities” of the candidate.
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Teaching

Some agreements leave teaching undefined or nominally de-
fined by simply stating “teaching,” ‘“‘teaching ability,” “‘teaching
effectiveness” or “teaching quality.” Others, like Article 4.01 of
the University of British Columbia agreement give more direction,

Teaching includes all presentation whether through lectures, seminars and
tutorials, individual and group discussion, supervision of individual stu-
dent’s work, or other means by which students, whether in degree or
non-degree programmes sponsored by the University, derive educational
benefit. An individual’s entire teaching contribution shall be assessed.
Evaluation of teaching shall be based on the effectiveness rather than the
popularity of the instructor, as indicated by his command over subject
matter, familiarity with recent developments in the field, preparedness,
presentation, accessibility to students and influence on the intellectual and
scholarly development of students. Consideration shall be given to the
ability and willingness of the candidate to teach a range of subject mat-
ter and at various levels of instruction.

The methods of teaching evaluation vary from agreement to
agreement but usually include formal student opinion or collea-
gue assessment, calibre of course material, examinations, supervi-
sed essays or theses and documented responses from individual
students. Most agreements provide more than one method of
teaching evaluation. This would seem imperative as teaching is
perhaps the most difficult criterion to assess.!!

Research

As in teaching, agreements vary as to what is meant by
research. Some agreements simply state ‘“‘research and scholarly
activities”.'? However, several agreements have adopted a more
uniform definition of research,

Scholarship/Research — refers to the quality and originality of both
published and unpublished work. Factors that may be considered include
the publication of books, monographs, and contributions to edited books;
papers delivered at professional meetings; participation in panels; unpu-
blished research including current work in progress both supported and
non-supported; editorial and refereeing duties; creative works and perfor-
mances; and scholarship as shown by the candidate’s depth and breadth
of knowledge and general contributions to the research life of the univer-
sity. 13 ’

11. For discussion, see, R.L. CAMPBELL, /oc. cit., note 8a, 368.
12. For example, Bishop's (1982), Article 8.01; Regina (1983), Article 16.11.

13. Brandon (1984), Article 8(1)(c); Athabasca (1982), Article 4.1.2; Manitoba
(1983), Article 20.2.a. What is considered to be “research and scholarly
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This clause is very broad in scope and nature and includes
more than merely published, works which have been traditionally
considered as research.

Service

The final criterion for promotion is service. Most agreements
state that service includes contributions to the department, pro-
gramme, faculty and university community. Some agreements
broaden the scope of service to include contributions to a wider
community, such as academic or professional bodies.'* Contribu-
tions to the general community such as participation in royal
commissions, consultative work, or government organizations
which bring distinction to the University are in the service cri-
terion.!?

Assessment of Criteria

These criteria for promotion are invariably assessed by at
least one promotion committee. The evaluative function of the

activity” for promotion in certain collective agreements has been the
subject of a number of disputes. In The University of Ottawa and the
Association of Professors of the University of Ottawa (Blank), (1977)
A.AC. 410 (Robinson) the Joint Committee of the Senate and Board did
not recommend Professor Blank for promotion because his participation
in clinical psychology at the Queensway Carleton Hospital could not be
regarded as scholarly activity. An article in the colliective agreement ex-
cluded from research contracts and consulting activities for which a pro-
fessor received remuneration “above and beyond the salary paid by the
University.” The Board ruled that such work, in itself, could not be used
as a basis for consideration but any product, such as written articles
based on work at the hospital could be considered research.

In The University of Ottawa and The Association of Professors of the
University of Ottawa (Mclnnis), (1977) A.A.C. 421 (Kruger), the arbitra-
tion board ruled that research could include a government report if it
had been of high quality and widely distributed.

The precise- wording of the collective agreement is the key as to what
is included as research. In The University of Ottawa and the Associa-
tion of Professors of the University of Ottawa (McCutcheon), (1978)
AAC. 621 (Robinson) the arbitration board drew a distinction between
publication and a “product of research.” A “product of research” as in
the collective agreement included a broader spectrum of work than one
would normally expect to find in the traditional refereed journals. This is
particularly so if such work is in a medium appropriate to the discipline.

14. Alberta (1982), Article 9.01.2; Athabasca (1982), Article 4.1.3.

15. The University of Lethbridge Faculty Handbook (1983), Article 21.01.3;
Calgary (1982), Faculty Appointment Policy, Article 2.4,
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committee with respect to any candidate will vary. Some agree-
ments are very explicit as to what is required for promotion
from one rank to another.'® Such a committee will exercise mini-
mal judgment in formulating its recommendation. Other agree-
ments leave it to the promotion committee itself to decide whe-
ther, in light of the relevant provisions of the agreement, a can-
didate has fulfilled the requirements for promotion. In these
circumstances, a heavy onus is put upon the promotion commit-
tee to carefully weigh each criterion and to determine the ap-
propriate standard. The weight given to each criterion and the
standard required will vary with each rank.

Promotion committees are often given assistance by the agree-
ments themselves in determining the weight of and standard for
each criterion. For example, the collective agreement at Carleton
University provides that for promotion to associate professor, teach-
ing is the first requirement. A balanced effort in teaching and a
second activity, scholarly work, would bring about a timely pro-
motion. But for promotion to full professor at Carleton Univer-
sity, scholarship is of paramount importance while teaching and
other activities receive less weight.!” Other agreements provide
that the criteria are to be weighted according to duties assigned
over the period of reference including administrative duties.'8
Usually the weight given to each criterion is established in the
"agreement or left to the promotion committee but the agreement
at the University of Manitoba provides that the dean or director
is responsible for establishing the weighting of criteria after advice
from faculty council.'®

The standard to be attained for each criterion is primarily
left to the promotion committee to determine. This is particu-
larly so with respect to scholarship for promotion to the rank of
full professor. Even though such key words as “intellectual matu-
rity,” “outstanding,” “‘widely recognized,” “significant contribu-
tion” are stated to reflect the standard required, it is fundamen-
tally the judgment of the promotion committee which determines
whether the candidate has met the scholarship criterion.?* Cer-

16. For example, Lakehead (1984), Article 2.4; Notre Dame (1977), Article
E.11. ’

17. Carleton (1983), Appendix B.
18. Lethbridge (1983), Article 21.03; Athabasca (1982), Articte 4.3.
19. Article 20(2)(b).

20. A promotions committee must, however, have regard for the relevant
provisions. The committee's discretion does not extend as far as to im-
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tain agreements allow the university to upgrade the standard of
scholarship upon notice to faculty, or a university committee to
review the standard or even a Faculty Council to develop a
supplementary policy with respect to standards.?’ At York Uni-
versity the onus is on the Senate Committee on Promotions to
ensure that the standard is uniformly applied.?’ The standard of
scholarship for promotion to full professor may becoming more
uniform across Canada because letters of reference which deal
particularly with the assessment of a candidate’s scholarly contri-
butions are required by most universities. In general, the distinc-
tion between a recommendation for full or associate professor is
the difference in standard of scholarship required.??

IIl. PROCEDURE

Before association and collective agreements came into force,
promotion procedure was relatively simple. For example, the 1960
Faculty Handbook at the University of British Columbia stated
that the Department Head made recommendations with respect
to promotion in consultation with senior colleagues. The Dean

pose any requirement in addition to those established by an agreement.
See Laurentian University and the Laurentian University Faculty Associa-
tion (1984), Vol. 3, No. 6, Rights Rep. 4 (Mullan).

21. St. Thomas (1984), Article 8.022; Saskatchewan (1983), Article 16.4.3;
Dalhousie (1984), Article 14.06; Trent (1981), Article 3.8.2.

22. York (1984}, Senate Committee on Promotions Report, p. 7.

23. The memorandum of agreement at Toronto provides that the same cri-
teria will be applied for promotion o associate professor as to full pro-
fessor ‘but with a lesser level of accomplishment. However, the Univer-
sity of Toronto agreement also provides that excellent teaching alone,
sustained over many years, could justify promotion to the rank of pro-
fessor. At the University of Ottawa a professor whose teaching is of
exceptional quality may be promoted to full professor even though the
scholarship criterion continues at the associate level (Article 32.9.b).

It is interesting to note the expectation factor for promotion to full pro-
fessor. The York University agreement states that the full professorial
rank should not be considered a form of apotheosis but should be within
the expectancy of all associate professors. The University of Toronto
Policy and Procedures Governing Promotions (1980) provides that the
majority of full-time tenured faculty at the University of Toronto will con-
tinue to attain the rank of full professor. On the other hand, at Notre
Dame University it is expected that some professors may not attain the
rank of full professor (1980, Article 11.E.111).
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forwarded these recommendations to the President as he saw fit.
An early American study of promotion confirmed that the locus
of decision making rested primarily with the Department Head
and secondarily with the Dean.?* Discipline colleagues did have
considerable weight as well, but faculty committees had very little
influence.?’

During the 1960s, faculty associations insisted upon a more
open promotion process. Faculty itself would formally participate
in the process and have the greatest weight not only in making
promotion recommendations but also in formulating the proce-
dure by which these recommendations would be made. This pro-
cedure became part of association or collective agreements and
thus subject to negotiation. Even though each university was able
to tailor the procedure to meet local needs, promotion procedure
across Canada has become generally more uniform, but complex
and sophisticated. It resembles very much the procedure required
of quasi-judicial bodies. Most of the tenets of natural justice and
procedural fairness have been adopted. As a result, promotion
now consumes more university resources in terms of time and
personnel but the existing procedure offers the candidate greater
protection and a fairer assessment. This in turn preserves the
integrity of the decision to promote.

Apart from smaller universities and colleges, an eligible can-
didate’s application is dealt with at four levels.?¢ First, at the
departmental level the promotion file is assembled by the candi-
date with the assistance of the chairman. The departmental com-

24. F. LUTHANS, The Faculty Promotion Process, Bureau of Business and
Economic Research (University of lowa), 1967, p. 50.

25. 1d.,51.

26. Eligibility for promotion varies significantly. Most agreements provide that
a faculty member is eligible for promotion after a stated number of years
service. In other agreements, eligibility is determined by position on a
salary scale (Lethbridge (1981), Article 23.02.2; Saskatchewan (1984),
Article 16.1; Trent (1983), Article 3.8). Most agreements provide that un- -
usually gifted faculty may be promoted before they would be normally
considered. Usually a candidate will be automatically considered at the
normal point for promotion, but after that point a member of faculty must
apply for promotion. At Laurentian a faculty member is not eligible for
promotion in any academic year in which he/she is on sabbatical, study
leave, leave without pay or political leave (Article 2.52) and at New
Brunswick leave without pay does not count towards eligibility (Article
24A.02). At the Ontario Institute for Studies in Education {(1982), Article
15.821] and Acadia [(1984), Article 18] if a candidate is unsuccessful,
he/she may not reapply for two years.
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mittee examines all relevant evidence and makes a recommenda-
tion to the dean of the faculty. At the second level, a larger
committee, usually composed of representatives from all consti-
tuents of the faculty meets and reviews the application for pro-
motion. The file at this stage contains letters of reference for
candidates to full professor. The faculty committee makes recom-
mendations to the third level, a university-wide committee which
is composed of senior administrators and faculty selected either
by the University Senate, the President or elected by Faculty
Council. The university committee reviews promotion files from
all faculties and then makes its recommendation to the President
of the University. The President in turn reviews the files and
makes his own recommendation to the Board of Governors which
makes a decision with respect to the candidate’s promotion.?’

It is not only the multilevel committee review by colleagues
that affords the candidate protection, but also the manner in
which the committees are struck that dispels any bias or the
apprehension of bias. The departmental committee may be elec-
ted, appointed or restricted to senior colleagues or colleagues with
tenure, but its members are known to the candidate.?® If a can-
didate can successfully demonstrate to the departmental chairman
that a member is improperly biased or incapable of rendering a
fair judgment, then that member is not allowed to sit on the
committee.?” Certain agreements provide that no person shall be
a member of a promotion committee at another level, that a
member shall not attend nor vote if the candidate is a family
member and that a person is ineligible if a conflict of interest
exists.30

27. Agreements clearly state when each level will be established and when
the candidate’s application will be considered.

28. Toronto (1980), Policy and Procedures Governing Promotions, p. 8; Al-
goma (1983), Article 14.02; York (1984), Article 13; Lakehead (1984),
Article 18.02.01; New Brunswick (1983), Article 25A.01 which also stipu-
lates the number of members according to the size of the department;
British Columbia (1982) which provides that selection may be a proce-
dure agreed to by the department head and the eligible member, Article
5.02.

29. Lakehead (1984), Article 18.03. Difficulties can ensue when this proce-
dure is not followed, see Paine v. The University of Toronto, (1982) 34
O.R. (2d.) 770 (C.A)) and for comment see, RL. CAMPBELL, “"Adminis-
trative Law-Colleges and Universities-Denial of Tenure-Judicial Review”,
(1983) 61 Can.Bar. Rev. 622.

30. Saskatchewan (1984), Article 16.6.2; St. Thomas (1984), Article 9.027;
Acadia (1984), Article 12.33.
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The agreements provide ample opportunity for a candidate
to be heard. At some universities a candidate has a right to
appear and question evidence at any stage of the proceedings,
before a negative recommendation is made, or at the next level
if a negative recommendation has been made, or may even be
invited to appear by the committee to clarify any part of the
promotion file.?! At other universities the candidate is restricted
to writing to the committees or submitting additional informa-
tion if the candidate believes the case not to be adequately
represented.’> Most agreements are silent as to whether a candi-
date may appear with counsel but others state that a candidate
may be accompanied by another faculty member of his choosing
or a member of the faculty association.*?

Generally candidates are now better informed of the contents
of the promotion file. At York University the candidate is always
kept informed of the progress of the application.** Other agree-
ments are more specific and state that the candidate has the
right to know any adverse evidence or documentation on file.*
The candidate receives notice of any negative recommendation
and the reasons for such a recommendation must be stated in
sufficient detail, be substantive and relate to the criterion of
promotion.*® If there is an onus upon the promotion committee

31. Brandon (1984), Article 12.6; Manitoba (1983), Article 20.3.e; Dalhousie
(1984), Article 14.04; Acadia (1984), Article 12.21; Saskatchewan (1984),
Article 16.63; Lethbridge (1983), Article 23.03.6.

32. Carleton (1983), Article 10.02(e); Alberta (1984), Article 9.06.6.2., but the
candidate may be present when the chairman presents his case, Article
9.06.6.3. See also Toronto-(1980), Policy and Procedures Governing
Promotions, para. 26 where the chairman has the right to appear before
the decanal committee.

33. Lakehead (1984), Article 21.09; Brandon (1984), Article 12.6; Alberta
(1984), Article 9.06.9 provides that a candidate does not have the right
to counsel but in exceptional circumstances, at the discretion of the
Committee Chairman, may be assisted by a law adviser.

34. York (1984), Article 13 which refers to the Report of the Senate Com-
mittee on Tenure and Promotions (1979), p. 18. At Acadia, if the recom-
mendation is negative, the candidate is invited to appear, Acadia (1983),
Article 12.21(f).

35. St. Thomas (1982), Article 9.0347.

36. Brandon (1984), Article 12.5 and 16.11; Alberta (1984), Article 9.06.5;
New Brunswick {1983), Article 25B.06. At Lakehead the Department
Chairman must advise the candidate in writing of the numbers suppor-
ting and not supporting promotion and supply unattributed typed copies
of the reasons given for the support or lack of support, Lakehead (1984),
Article 21.08.
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to provide a reasoned opinion, any failure to do so will entitle
an arbitration board to interfere with a committee’s ruling. In
Laurentian University and Laurentian University Faculty Associa-
tion’” the candidate applied for an ‘“equivalence waiver” because
he did not have a doctorate. The Academic Personnel Commit-
tee ruled that he was not entitled to an ‘“‘equivalence waiver”
because in its opinion evidence of ‘“‘scholarly activity of good
quality” required ‘“‘original research.” The arbitration board made
the point that it was not obliged to defer the Academic Person-
nel Committee because no ‘‘reasoned opinion” as required by
the collective agreement had been given.*® The arbitration board
stated,

“Reasons” requirements are adopted for a number of reasons, among
them being a form of insurance that decision-makers actually do reason
and adhere to the mandate imposed upon them; the provision of a basis
upon which a person affected can decide whether s/he has been dealt
with properly and whether or not to launch an appeal; and also the pro-
vision of a basis upon which appeal bodies can decide whether a deci-
sion has been properly made.*

The collective and association agreements are replete with
provisions that provide for procedural fairness. Committees must
consider all relevant information in the candidate’s file which in-
cludes information submitted by the candidate.*® Any anonymous
material is usually excluded except aggregate statistical student
evaluations as provided in each agreement.’ Any other student
comments must be in writing and signed. Some agreements re-
quire that minutes be kept, attendance be recorded and that
committee members familiarize themselves with the candidate’s

37. (1984), Vol. 3, No. 6, Rights Rep. 4 (Mullan).
38. The committee at p. 3 of the award ruled,

The committee decided not to grant an equivalence waiver under
article 2.20(3)(b) of the Collective Agreement because, in the com-
mittee's opinion, the candidate’'s scholarly activity did not meet the
test of good quality. The committee did not agree with the recom-
mendations of the Dean and the FPC that the “ensemble” of the
candidate’'s scholarly activities were of good quality. In the com-
mittee’s opinion, scholarly activity demonstrating “original research”
was necessary for it to be “of good quality.”

39. /d., 15.
40. For example, St. Thomas (1983), Article 9.034.

41. York (1984), Article B which refers to Report of the Senate Committee
on Tenure and Promotions (1979), p. 20:
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file.> Recommendations are based solely on the file contents
which include recommendations from other levels together with
letters from referees.*> Recommendations and decisions are re-
corded and determined by majority vote unless a special majority
is required by the agreement.** Committee chairman do not al-
ways have the right to vote unless there is a tie.*

Very few agreements deal with faculty who are cross-ap-
pointed. A professor who has a cross-appointment is involved in
the work of more than one department. Usually the main ap-
pointment is made to a specific department whose promotion
committee will deal with the professor’s promotion. No recom-
mendation from the departmental level is formulated without
consultation between the departments. The recommendation is
made, however, by the department in which the candidate has
the main appointment.*¢

For promotion to full professor, most agreements require out-
side references. The referees are selected usually by the dean after
consultation with the candidate who has the right to strike names

42. Bishop’s (1982), Article 8.03; Acadia (1983), Article 12.45; Brandon
(1984), Article 12.7; Algoma (1983), Article 15.04; Acadia (1983), Article
12.21.

43. New Brunswick (1983), Article 25B.05.

44, British Columbia (1982), Article 5.02(b)(viii); New Brunswick (1983), Arti-
cle 25B.06; Lakehead (1984), Article 18.07 (5 out of 7); Bishop's (1982),
Article 8.03 (3 out of 4); at St. Thomas the recommendation is arrived
at by open vote (1984), Article 9.0345; at Saskatchewan the University
Review Committee shall ascertain minority views, Article 16.6.6(vi). If a
special majority for promotion is required, it must be stated in agree-
ment. In Carleton University and Carleton University Academic Staff As-
socfation, (1980) Vol. 1, No. 4 Rights Rep. 5 (Palmer) the candidate was
denied promotion because she did not receive a two-thirds majority in
the University Promotions Committee as required by past practice. The
collective agreement had no mention of any special majority nor were
the union negotiators aware of its existence until after the agreement
had been signed. The arbitrator noted that no other group on campus
operated on a two-thirds basis and that the rate applied only to the
third stage of promotion. The arbitrator was of the opinion that where
more persons in a group recommended one course of action than ano-
ther, it would seem only appropriate to characterize the recommendation
as positive.

45. Trent (1984), Article 3.8.3.2.

46. Toronto (1980), Policy and Procedures Governing Promotions, para. 22
Ottawa (1984), Article 35.3; New Brunswick {(1884), Articie 25B.10.
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from the list if the candidate can successfully demonstrate bias.*’
In most cases the referee is sent a copy of the curriculum vitae,
the materials submitted by the candidate, and the criteria for
promotion as stipulated in the agreement.*® These references assist
committees particularly in evaluating the scholarship criterion.
Letters of reference may also be useful when committees do not
have sufficient evidence to make a reasonable judgment or when
a candidate’s competency is questioned by a member of the com-
mittee.** At New Brunswick a candidate who has already received
negative recommendations at the first two levels, has a right to
require external references to assist the University Committee in
its recommendation.’® At St. Thomas the referees are informed
that their assessments are not confidential.’! In most agreements
the letters of reference are confidential while others provide that
referees’ reports are to be edited to remove the identity of the
author and then retyped or summarized so that the candidate
can determine whether or not to respond.*?

The President’s options are usually spelled out in the agree-
ments. At Carleton the President must recommend to the Board
of Governors those approved by the University Committee,>® at
St. Thomas the President cannot unreasonably reject a recommen-
dation of the second level committee’* and at Lethbridge if the
President does not accept a recommendation, the dean must be
notified with reasons and the promotions committee must recon-
sider its recommendation.”®> Regardless of option, if the President’s
recommendation is negative, the candidate must be given the
reasons of the area of deficiency or those criteria not met.>¢ A

47. Lakehead (1984), Article 21.04.01; the dean or committee may also ini-
tiate assessments by outside referees, Trent (1984), Article 3.8.3.4.4.

48. Lakehead (1984), Article 21.04.02.

49. Trent (1984), Article 3.8.4.9; St. Thomas (1984), Article 9.0344.

50. New Brunswick (1984), Article 24A11.

51. St. Thomas (1984), Article 9.03443.

52. Lakehead (1984), Article 21.04.04; Acadia (1984), Article 12.45(qg).
53. Carleton (1983), Article 10.4(e).

54. St. Thomas (1984), Article 10.4(e).

55. Lethbridge (1983), Article 19.13.

56. Lakehead (1984), Article 19.02.03; British Columbia (1982), Article 5.07(d);
Carleton (1983), Article 10.4(d). The President must not take into account
any improper considerations, see, Notre Dame University and the Faculty
Association of Notre Dame (Scott), (1976) A.A.C. 49 (Williams). Further,
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candidate who has received a negative recommendation from the
President should be advised as to his right to appeal to either a
university appeal committee or the grievance procedure, if avail-
able, under the collective agreement.>’

Confidentiality

As already noted, at least one agreement provides that letters
from outside referees may be disclosed to a candidate for promo-
tion.>® Invariably the identity of the author is concealed or a
summary of the letter is given to the candidate.’® If a candidate
who has received a negative decision decides to grieve the denial
of promotion, then these letters are usually available to a grie-
vance chairman and ultimately, to an arbitration board.5°

The position with respect to the deliberations of promotion
committees, however, appears to be different if there is a clause
providing that the proceedings of these committees be confiden-
tial. This position can be frustrating particularly to a candidate
whose promotion is repeatedly denied. Such was the case of Pro-
fessor Boyd of the Department of Biomedical Science at the
University of Guelph. Professor Boyd had been denied promotion
for 10 years and was not able to determine the reasons for the
decisions against him under the Guelph promotion procedures.

After considerable efforts by the Canadian Association of
University Teachers, the University of Guelph agreed to submit
Professor Boyd’s grievance to consensual arbitration in 1979. Part
of the terms of reference authorized the adjudicator to determine

the President cannot unilaterally set the standards for promotion, see
Notre Dame University and the Faculty Association of Notre Dame (Har-
ling), (1976) A.A.C. 59 (Williams).

57. Saskatchewan (1984), Article 16.6.3.

58. Supra, note 51.

59. Supra, note 52.

60. The Arbitration Act, R.S.0. 1980, ¢.25 s.12(2) states,

The parties to the reference, and all persons claiming through
them respectively, shall, subject to any legal objection, submit to
be examined by the arbitrators or umpire, on oath in relation to
the matters in dispute, and shall, subject as aforesaid, produce
before the arbitrators or umpire all books, deeds, papers, accounts,
writings, documents and things within their possession or power
respectively that may be required or called for, and do all other
things during the proceedings on the reference that the arbitrators
or umpire require. '
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whether Professor Boyd ‘“had been treated equitably in compa-

rison with his colleagues.” The adjudicator was of the opinion

that Professor Boyd was entitled to know the reasons for the

decision to deny promotion and ordered the university to provide

copies of all documentation put before the departmental pro-

motion committee.®! In his interim award, the adjudicator stated,
The mandate which | have within the terms of reference is one which 1
can only discharge by examining Dr. Boyd’s own treatment as against
the treatment accorded to other of his colleagues and the bases upon
which his colleagues have or have not been treated different than Dr.
Boyd is evidence relevant to the scope of this inquiry. Consequently, Dr.
Boyd’s Counsel is entitled both to cross-examine on this broad range of
matters in issue and to have access to the materials requested.5

The University of Guelph objected and filed a notice of
motion to have the interim award set aside on ground that the
adjucator had ‘“misconducted” himself and asked that the docu-
ments which the adjudicator requested be deemed privileged and
confidential and hence not disclosed.

Mr. Justice Hollingworth agreed with the University and
quashed the interim award of the adjudicator.®® The argument
that the adjudicator could not carry out his terms of reference if
the personnel information was not made available to Professor
Boyd was rejected.

The “Wigmore” rules of admissibility were applied to deter-
mine the need for confidentiality and it was concluded that if
there was a conflict between confidentiality and disclosure, confi-
dentiality should be followed.®* The equitable rule of breach of

61. Even though Professor Brandt was called an adjudicator in the agree-
ment under which he was appointed, he functioned in all respects as
an arbitrator.

62. Re University of Guelph and the Canadian Association of University
Teachers, (1980) 29 O.R. (2nd.) 312, 315.

63. /d., 323.

64. The four tenets or privilege cited by Wigmore on Evidence, 3rd. ed.

(1940), Vol. 8, para. 2285, reads as follows,

(1) The communications must originate in a confidence that they will
not be disclosed.

(2) This element of confidentiality must be essential to the full and satis-
factory maintenance of the relation between the parties.

(3) The relation must be one which in the opinion of the community ought
to be sedulously fostered.

{4) The injury that would inure to the relation by the disclosure of the
communications must be greater than the benefit thereby gained for
the correct disposal of litigation. )



Promotion and Promotion Review ’
(1985) 16 R.D.U.S. in Canadian Universities 409

confidence was also applied. This rule states that when someone
receives a confidential communication that person cannot use the
same against the interests of the person who gave it. Mr. Justice
Hollingworth stated,

The matter as I see it, boils down to whether or not the fourth principle
of Dr. Wigmore should be deemed valid, namely, that confidentiality is
more important than disclosure. I find in this case that it is. It seems to
me that in order to get an honest opinion from colleagues of a person
who is appearing before a board set up by the university and particularly
when everyone knew (and, indeed, it is admitted in the brief of counsel
for the respondent confidentiality was known by the respondent) that the
only way one can get this honest and unbiased answer is by assuring
people who make submissions that they will be protected by a cloak of
confidentiality. In short, to break the rule of confidentiality would be to
rupture irretrievably the effective working of a system of peer evaluation
of tenure, merit increments and of promotion. By disclosure, witnesses
would inferentially and conceivably be held in terrorem.%

The decision of Mr. Justice Hollingworth is open to chal-
lenge both on the basis of law and policy. The mere fact that a

65. Supra, note 61, 322. Mr. Justice Hollingworth ruled that Dr. Boyd would
have the right to cross-examine witnesses as long as no questions were
asked about the proceedings of the promotions committee.

Mr. Justice MacDonald of the Supreme Court of Prince Edward lIsland
arrived at a ditferent conclusion in a promotion denial appeal of several
faculty of the University of Prince Edward Island (In the matter of the
Appeals of Loucks et al, October 11, 1983). To balance the right of the
candidate to know the case that had to be met against the interests of
the University in keeping secret confidential information, he concluded
atp. 7,

(a) A candidate for promotion should have the right to know the full
contents of his promotion file subject to the right of the President to
respect any confidence originating trom the evaluator or reporting
person.

(b) The President should, in respecting a confidence, only remove the
name, address, institutional affiliation and any other identifying fea-
tures of the evaluator from the evaluation found in the file.

(c) If the President is of the opinion that after removal of the items lis-
ted in (b), the form, style or other items contained in the letter would
identify the evaluator, then he should supply to the candidate a sum-
mary of the contents of the report without leaving out any details
that those in the promotion process would act upon to the detriment
of the applicant. v

(d) i an appellant, after reviewing a file revised under (b) or (c), desires
more information, he should be allowed to come to the Appeals Com-
mittee which would review the file and determine whether there is a
particularized need for additional information.

Mr. Justice MacDonald noted that the candidate should be immediately

notified by letter that a document has been placed in his file.
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conversation or document, which is relevant to an inquiry before
the Court, originated ““in confidence” does not of itself effectively
establish a legal objection which would then exclude it from an
inquiry by a Court.®® Communications that are made in confi-
dence will be excluded, however, if the confidential communica-
tion would offend the equitable rule of confidence or arises within
a relationship which is recognized as privileged at law. The basis
for the equitable principle is to preclude the person receiving
such information from taking unfair advantage of it.%” In this
case Professor Boyd was not proposing any use of this informa-
tion to the detriment of the University or any unfair use, but
was attempting to access documents and cross-examine to deter-
mine whether he was treated equitably in relation to others.%® If
the adjudicator had found that Dr. Boyd had not been treated
equitably, he was only empowered to make adjustments to Dr.
Boyd’s rank and salary.

As to exclusion on the basis of the “Wigmore™ rules, Mr.
Justice Hollingworth felt that the fourth tenet, that injury as a
result of disclosure would be greater than the benefit gained by
the disclosure, was paramount.® The fourth tenet does not mean,
however, that if there is a conflict between confidentiality and
disclosure, confidentiality should be followed rather than disclo-

66. Re Inquiry into the Confidentiality of Health Records in Ontario, (1979)
24 O.R. (2d.) 545, 557, (C.A.) and D. v. National Society for Prevention
of Crueity to Children, [1977]11 All E.R. 589, 594. -

67. Seager v. Copydex Limited, [1967] 1 W.L.R. 923, 931; Slavutych v. Baker
et al, (1975) 55 D.L.R. (3d.) 224, 230. See also, S.N. LEDERMAN, “Effect
of Slavutych v. Baker et al. and Judicial Discretion to Exclude Confiden-
tial Communications,” in Prominent Evidentiary Issues. Confidentiality and
Character Evidence, the Law Society of Upper Canada, (1979), p. 19.

68. The case of Sfavutych, op. cit, note 67, is an example of unfairness
because the University to whom Professor Slavutych had written a scur-
rilous letter about a colleague, fired him indicating that the letter had
been made in bad faith. See, Arvay, “Slavutych v. Baker: Privilege, Con-
fidence and lliegally Obtained Evidence", (1877) 15 Osg. Hall L.J. 4586,
462.

69. Re University of Guelph and Canadian Association of University Tea-
chers, op. cit, note 62. It should be noted that with respect to the
second tenet (see note 64) there was no suggestion that the element of
confidentiality was essential to the relationship between individual pro-
fessors and the promotion committee at the University of Guelph. Fur-
ther, the adjudicator was not insensitive to the need of confidentiality.
He felt, however, that his ruling would have no effect on the future
practices of the University. There could be the possibility that the adju-
dicator might hold the proceedings entirely in camera.
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sure.”> Any weighing of benefit or injury begins from the premise
that all relevant evidence is admissible. The adjudicator had
balanced the interests of confidentiality against those of disclo-
sure and concluded that the injury to the confidential relationship
was not sufficient to outweigh the benefit gained by the dis-
closure for the correct disposal of the matters in dispute.”!

The Boyd decision can be challenged on other than legal
grounds. It is not at all clear that damage to the peer evaluation
system is greater than damage to individuals who might be
denied access to information necessary to present an adequate
defence.” The argument that only when confidentiality is assured
will full and frank opinions be expressed can be countered by
the argument that confidentiality encourages biased and unfair
comment although it might be argued that collegiality provides a
potential check on this. Further it is difficult to understand why
some untversities would decline to make comparative information
available because it could not be used to the disadvantage of the
faculty members concerned but would be used only to make pos-
sible equitable comparisons between them and faculty members
being considered for promotion.”

A more equitable resolution to the “comparative informa-
tion™ issue occurred at the University of New Brunswick where
Professor Waddell, an economist, alleged that he had been unrea-
sonably denied promotion to full professor.” The collective agree-

As to the third tenet (supra, note 63), the “community” in the Wigmore
test is the community a large, rather than the limited community which
was involved with the communications. In various cases, the public in-
terest in arriving at the truth outweighs the private interest of the parties
in maintaining confidentiality. For example, no privilege attaches to “con-
fidential communications” between priest and penitent, nor between doc-
tor and patient. It may, indeed, be very difficult to show that a general
community interest exists for sedulously fostering this relationship bet-
ween university colleagues.

70. Reference Re Legislative Privilege, (1978) 83 D.LR. (3d.) 161, 169; Waugh
v. British Railways Board, [1979] 2 All ER. 1169, 1182.

71. The adjudicator also noted that disclosure of the confidential communi-
cations would not create any potential for a long-term threat to the future
operation of these committees. See supra, note 69.

72. The CAUT guidelines call for as much openness as possible in acade-
mic status decisions.

73. Particularly when some universities ‘make comparative information avai-
lable to grievance chairmen and arbitration boards.

74. University of New Brunswick and The Association of the University of
New Brunswick Teachers, (1983) Vol. 3, No. 2, Rights Rep. 1 (Kruger).
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ment stated that promotion to full professor was reserved for
persons “who have achieved distinction,” but ‘““distinction’ was
not defined.” Professor Waddell had been recommended for pro-
motion by the Level I and Level II committees, but the Level
III committee did not recommend promotion. The Association
alleged that the Level III recommendation was unreasonable but
the only way it could discharge its onus of establishing this was
by examining the files of other recently promoted candidates.”
From such an examination, it could proceed to show how in
practice “‘distinction” was defined at the University of New Bruns-
wick and to use this yardstick to make its case that the grievor
qualified for promotion by any reasonable measure of his qualifi-
cations against those who had met the standard.

The arbitration board noted that the New Brunswick Indus-
trial Relations Act clearly gave the Board the power to order
the University to make the requested files available to the Asso-
ciation and the Board and thus it was an issue as to whether the
Board would exercise its discretion to order that the files be
made available.”” The Board did exercise its discretion in favour
of the Association’s request because it was reasonable. The term
“distinction” was vague and its meaning could only be derived
from the way it was used in practice at the University of New
Brunswick in deciding cases of promotion to full professor. The
University was ordered to make available the files of those pro-
moted to full professor the same year as Professor Waddell's
promotion was denied and the files of the two economists pro-
moted to full professor within the last two years.”® The Board
was concerned that the confidentiality of these files be preserved
and ordered that the parties meet to determine which portions
of these files were relevant to the proceedings and cautioned them
that the confidential documents be discussed only among those
involved in the proceedings.”

75. The collective agreement stated, "Official Files and copies thereof shall
be clearly marked as confidential.” Article 26.01.

76. Article 26 or the collective agreement provided that a member could
examine his own file but made no provision for the Association or its
members to examine other files.

77. Supra, note 74, p. 4.

78. The Board agreed that open-ended access to an unlimited number of
unspecified files would be unreasonable.

79. If the parties failed to agree, those files in dispute were to be sent to
the chairman of the arbitration board who would decide the matter.
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IV. PROMOTION REVIEW

A decision to deny promotion may be reviewed in three
ways. First, the agreement with the university may provide for
an appeal procedure within the university. Second, the candidate
may grieve the denial of promotion through the grievance pro-
cedure to arbitration. Third, the candidate may apply to the court
for judicial review through one of the prerogative writs or their
statutory equivalents.

A. Internal Appeals

Every agreement that does not allow recourse to the grie-
vance procedure and arbitration, does provide that a candidate
may appeal a promotion denial to an internal appeal committee.
Approximately one-half of the association and collective agree-
ments have a preference for an internal appeal process on the
basis that the review procedure involves complex forms of aca-
demic judgment.?0

Invariably the internal appeal procedure is complex and so-
phisticated and as in the decision-making process, the rules of
natural justice and fairness are applied. The appeal committee
usually has at least three members, none of whom may have
been. involved in any other promotion committee which dealt with
the appellant’s case.?®® Some agreements provide for voluntary
removal or removal of a committee member by contest to avoid
conflict of interest or bias or apprehension of bias.®’ In most

80. Algoma (1983), Article 29.07; Carleton (1983), Article 30.7(a). There is
no evidence, however, that access io the grievance procedure and arbi-
tration has not in any way been inappropriate at other universities. For
the pros and cons of internal review, see RL. CAMPBELL, Joc. cit, note
8a, 374.

80a. In Université Bishops et Association des professeurs de I'Université Bis-
hops (Groves), (1978) Vol. 1, No. 2, Rights Rep. 6 (Brody) the candidate
tried to set aside the dismissal of his case by the University Appeals
Commitiee 'on the grounds that one of the members on the Appeals
Committee had been a member of the Commitiee on Tenure and Pro-
motion which had dealt with the promotion. The arbitrator dismissed the
grievance because there had been a lapse of four years between the
recommendation of the promotions committee and the decision of the
appeals committee and therefore, there was sufficient distinction between
the two files.

81. British Columbia (1982), Article 13.08(b); Saskatchewan (1984), Article
16.6. No agreement provides for an Appeals Committee of less than
three members. Most in fact have -more. Members of the Appeals Com-
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agreements documentation considered by all lower level commit-
tees is available to the appellant, thus the proceedings may be in’
camera.® The appellant may appear and be heard but not every
agreement provides that counsel be permitted.’3 In some univer-
sities the appeal committee performs an investigative function as
well as appellate.?* Internal appeal committees can always review
procedural defects and in some cases, the reasonableness of the
promotion decision.?® Discrimination and denial of academic free-
dom may also be grounds for appeal.®

The remedies available to an internal review committee are
usually spelled out in the agreement. If there has been no sub-
stantial procedural error, then the appeal is to be dismissed.’
Substantial procedural errors usually result in remission to the
committee where the error occurred.®® In some agreements the
appeal committee may reverse the decision to deny promotion if
after weighing all the evidence, the appeal committee finds that
the decision was unreasonable.?® Virtually all agreements provide
that the decision of the appeal committee is final and binding
on the President and Board of Governors.

mittee are not always faculty of the same institution. For example, .the
Toronto, Carleton and Notre Dame agreements contain provision for the
appointment of a chairman who is from outside the University.

82. Saskatchewan (1984), Article 16.6.6. The British Columbia agreement
provides the right to cross-examine, Article 13.08(c), (e), (f);

83. Manitoba (1983), Article 20.D.3.2.; British Columbia (1982), Article
13.08(d); Saskatchewan (1984), Article 15.14.

84. Algoma (1983), Article 15.05; Carleton (1983), Article 10.5(a)(iv); Mani-
toba (1983), Article 20.D.3.1; Lethbridge (1983), Article 27.02.3.

85. Notre Dame (1977), Article 11.C; British Columbia (1382), Article 13.10(b);
the Manitoba agreement does not permit a substantive review, Article
20042

86. Brandon (1984), Article 12.21. The Regina agreement provides that only
the Appeals Committee may question witnesses, Article 18.9.6.

87. Alberta (1982), Article 11.04.4; Carleton (1983), Article 10.5(a)(iv).

88. Brandon (1984), Article 12.21. The Alberta agreement provides that a
Rehearing Committee may rehear the case, Arlicle 11.05.1. At British
Columbia a procedural error which has not been cured at the level
where it was made gives the Appeal Board jurisdiction to reverse the
decision. Article 13.10(a)(i).

89. Brandon (1984), Article. 12.21; British Columbia (1982), Article 13.10(b)(ii).
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B. Arbitration

Most arbitration cases dealing with denial of promotion are
heard by a board of three members. Some boards must be com-
posed of current or former faculty members of another univer-
sity.’® Arbitration boards invariably have jurisdiction to hear
denial of promotion cases on the basis of denial of academic
freedom or discrimination.” Some agreements only permit review
if there has been a significant procedural defect.’? Others permit
review if the criteria for promotion have not been fully or fairly
evaluated or the decision arrived at was unreasonable.®? This
jurisdiction is the most taxing on the arbitral system because the
board is being asked to do a substantive review without being
privy to committee deliberations.

The remedial power of an arbitration board can be one of
two types. The first is a general authority to prescribe a remedy
as the board sees fit.’* This is an unfettered power to dispose of
the case in a just and equitable manner. The second is a limited
authority which is prescribed in the agreement itself. This is a
mandatory direction which the board must follow otherwise it
would be altering or modifying the agreement. This limited au-
thority in turn may be divided into three categories. The board
may not be authorized to reverse a decision, but simply to quash
it on the basis of a procedural irregularity or defect.®® Alterna-
tively, the board may remit the matter to be reconsidered by the

90. Acadia (1984), Article 19.42; St. Thomas (1984), Article 15.072.

91. Lakehead (1984), Article 27.03.01; York (1984), Article 13.03(b). Some
agreements contain a very broad clause for review. For example, Ottawa
(1984), Article 44.1 defines “grievance” as “any difference between the
parties to this Agreement arising from the application, interpretation or
administration or alleged violation of this Agreement, including denial or
natural justice and any question as to whether a matter is arbitrable.”

92. York (1984), Anticle 13.03(a); Lakehead (1984), Article 27.03.01. It should
be noted that a candidate does not always have to wait to grieve until
a decision is made with regard to the promotion application. Some agree-
~ments provide that a candidate may appeal from the level of committee
where the error was ‘made, Toronto (1980), Policy and Procedures Go-
verning Promotions, para. 29.

93. New Brunswick (1983), Article 41.29; Toronto, Policy and Procedures
Governing Promotion (1980), para. 28.

94. Laurentian {1984), Article 83.0; St. Thomas (1983), Article 15; Trent
(1983), Article 6.9; Ottawa (1983), Article 44.

95. York (1984), Article 13.03.
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promotion committee.”® In this case the board does not have
authority to order that promotion be granted. Finally the board
may, if it finds that the judgment or discretion of the promotion
committee has been exercised in an arbitrary or unreasonable
manner, substitute its own judgment for that of the committee
and order that promotion be granted.®” Generally arbitration
boards are reluctant to do this unless remission is considered to
be inappropriate or the decision was clearly or palpably wrong
resulting in a substantial miscarriage of justice.’®

Most arbitration boards hearing denial of promotion cases
favour remission. In The Association of Professors of the University
of Ottawa and the University of Ottawa® Professor McCutcheon
grieved his denial of promotion to full professor by the Joint
Committee. Professor McCutcheon had been recommended by the
Departmental and Faculty Teaching Personnel Committees and
by the Dean on the basis that he had continuously and signifi-
cantly contributed to the advancement of the profession. The
Joint Committee, however, denied this promotion on the basis
that he had not, in its opinion, continuously and significantly
contributed to the advancement of scholarly knowledge in his
specialty. The Board took the position that the only question
before it was whether there had been compliance with the provi-
sions of the collective agreement and, in turn, whether the deci-
sion on the merits was a reasonable one.!”® The Board noted

96. Saskatchewan (1984), Article 16.6.7; New Brunswick (1983), Article
41.29. )

97. New Brunswick (1983), Articie 41.29. At Toronto the Grievance Review
Committee does not have jurisdiction “to change any of the provisions
of a duly enacted policy or established practice of the University or to
substitute any new provision therefore, or to alter this Agreement.” Arti-
cle 7, Step 4.

98. Re The University of Ottawa and the Association of Professors of the
University of Ottawa (McCaughey), (1978) AAS. 562 (Kruger). In Uni-
versity of Ottawa and the Association of Professors of the University of
Ottawa (McCutcheon), (1978) AA.C. 621 (Robinson), the board did not
“share the judgment” of the Joint Committee and awarded the grievor a
promotion to the rank of Associate Professor.

99. (1981) Vol. 2, No. 1, Rights Rep. 5 (Frankel).

100. The Arbitration Board stated, “A defect in procedure, or an error of inter-
pretation could be grounds for quashing the decision of the Joint Com-
mittee without however requiring this Arbitration board to substitute its
decision on the merits of his case for that of the Joint Committee.”
Supra, note 99, 3.
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that the Joint Committee considered Professor McCutcheon’s
qualifications on the basis of another criterion in an effort to
make standards consistent across campus. The Board set aside
the decision of the Joint Committee and instructed it to recon-
sider the adequacy of recommendations in terms of the specific
language of the collective agreement. The Board stated,

A decision of the Joint Committee to refuse a promotion recommended
by a faculty implies, in effect, that the reasons given by the faculty for
its recommendation were not, in light of the collective agreement, persua-
sive both in themselves and in relation to standards applied in the Uni-
versity at large. The Joint Committee has the authority to make such a
decision subject, however, to review by way of the grievance process for
its conformity with the collective agreement and its reasonableness on the
merits. In the instant case it is not possible for the Arbitration Board to
deal with the merits when it is apparent from the oral evidence adduced
at hearing that the recommendations of the faculty and subsequent refusal
of the Joint Committee were based on two different and mutually ex-
clusive subclauses of article 32.7(c)(i).'%

On the other hand, Arbitration Boards do not hesitate in
asserting jurisdiction whenever committees act incorrectly either
substantively or procedurally. In Laurentian University and Lau-
rentian University Faculty Association'®? it was argued that it was
not the board’s role to interfere with the decision of the Aca-
demic Personnel Committee that “original research” was neces-
sary simply because it was the Board’s view that there was an
incorrect reading of the relevant provisions of the collective
agreement. The board could only interfere, it was further argued,
if the decision demonstrated patent unreasonableness or bad
faith. The Board quashed the decision of the academic Personnel
Committee that ‘‘original research” was necessary for it to be
“of good quality’” on the basis that the committee had not exer-
cised its discretion in light of the proper principles and criteria
as established by the collective agreement.!®® However, the Board
remitted the case to the Academic Personnel Committee for
reconsideration in light of the Board’s ruling.!%*

101. Supra, note 97, 9.
102. (1984) Vol. 3, No. 6, Rights Rep. 4.

103. Because Professor Bastin-Miller only had a Master's degree, he had to
apply for an “equivalence waiver” for promotion to Associate Professor.
By the provisions in the collective agreement, the waiver could be gran-
ted if there was evidence of “scholarly activity of good quality.”

104. The Board noted that it was concerned with only a threshold issue, not
the issue of promotion itself. Supra, note 102, 5. In Association des
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Similarly, in The University of New Brunswick and The As-
sociation of the University of New Brunswick Teachers'®® the arbi-
tration board ordered that the grievor’s case be reconsidered by
the committee. Professor Waddell had been recommended for
promotion to professor by the Levels 1 and II Promotions Com-
mittees and by his dean. The Level III Promotions Committee
did not recommend Professor Waddell. The Association argued
that this recommendation was unreasonable and ultimately ob-
tained the files of other professors recently promoted to full pro-
fessor to determine how ““‘distinction” in practice was defined at
the University of New Brunswick.!% At the hearing of the denial
of promotion the Association argued that in reaching its decision,
the University had not followed the procedures outlined in the
collective agreement and that those who reached the decision had
exercised their judgment or discretion in an arbitrary or unrea-
sonable manner. It was also the Association’s position that the
evidence showed an inconsistent standard applied by the Level
IIT Committee. The University argued that the collective agree-
ment strives to preserve the collegial decision-making process for
deciding promotions and curtails the authority of an arbitration
board to intervene in promotion matters. The board found that
the file was incomplete at the Level III Committee and that the
President did not consider the recommendations of all three
assessment committees nor did he have all the reasons and docu-
mentation used by the Committees to assist him in dealing with
cases where there had been conflicting advice. The Board con-
cluded, however, it was not in a position to decide whether
Professor Waddell had met the standard of distinction for pro-
motion because it did not have the evidence from the files of
others promoted to full professor. The board stated,

Bibliothécaires et Professeurs de I'Université de Moncton et Université
de Moncton (Clermont), (1982) unreported (Gagnon) it was held that
none of the evidence presented allowed the board to doubt the good
faith of the University or to contend that it had discriminated against the
candidate. The grievance was dismissed. There were, however, signifi-
cant procedure defects and remission may have been a better remedy.
See also, The University of Ottawa and the Association of Professors of
the University of Ottawa (Mcinnis), (1977) A.A.C. 421 (Kruger). The Board
ordered the Teaching Personnel Committee to reconsider Professor Mcin-
nis’ application for promotion.

105. (1983) Vol. 3, No. 2, Rights Rep. 3 (Kruger).

106. University of New Brunswick and The Association of the University of
New Brunswick Teachers (Waddell), (1983) Vol. 3, No. 2, Rights Rep. 1.
See supra, note 74.
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It is clear that no Board of Arbitration should decide to intervene in this
way unless it is convinced that, not only was an injustice done, but that
for some reason it would be inappropriate to refer the matter back for
decision to the President and his advisors. In this case, there is no evi-
dence that anyone involved harboured any malice toward Professor Wad-
dell or was for any reason disposed to single him out for unfair treat-
ment.'%’

The board ordered that the matter be returned to the Level III
Committee whose members had to examine the files of all those
promoted to Professor in the prior year.!%

C. Judicial Review
Until recently the Courts have been unwilling to review any

decisions relating to academic status including tenure and promo-
tion. Universities were considered to be private institutions, thus
prerogative writs were not available because academic status de-
cisions were considered to be made by domestic tribunals.'® The

107.

108.

109.

Supra, note 105, 28. Arbitration boards are not always reluctant to subs-
titute their own decision for that of a university committee. For example,
in Re University of Ottawa and the Association of Professors of the
University of Ottawa (McCaughey), (1978) A.AS. 562 (Kruger) the Uni-
versity of Ottawa was ordered to grant tenure to the grievor.

The Waddell case became a trilogy. The board was requested to re-
convene to review the action of the University in implementing the award
to determine whether full compliance had been made. The matter had
been returned to the level I committee for reconsideration and the com-
mittee recommended against promotion. The collective agreement provi-
ded that a tentative vote of the committee must be taken and an unfa-
vourable recommendation communicated in writing to the candidate with
reasons so that any further evidence could be submitted before a final
recommendation was made. However, the previous award requested only
reconsideration by the level Ili committee before making a recommen-
dation to the President. Thus, the issue now was whether this commit-
tee was to make a tentative decision and inform the candidate so that
he could respond, and then make a final decision, or proceed with only
one reconsideration as ordered in the award. The board held that nothing
in the previous award was intended to alter the normal procedure of the
committee. Even though the previous award requested a “meeting” of
the committee, the board stated that a meeting can be adjourned and
completed on another day. Therefore, the matter again had to be retur-
ned to the level Il committee for reconsideration. The University of New
Brunswick and The Association of the University of New Brunswick
Teachers (Waddell) (1984), (Kruger).

Vanek v. Governors of the University of Alberta, [1974] 3 WW.R. 167
(Ata.S.C.,, T.D), aff’'d. (1975), 57 D.L.R. (3d.) 595 (App. Div.). See also,
FRIDMAN, “Judicial Intervention into University Affairs” (1871) 21 Chit-
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relationship between professor and university was purely contrac-
tual and therefore, any remedy for breach thereof had to be
found in the common law contract.!!® Besides, a decision of aca-
demic status involved peer review by colleagues, a procedure
unique to Universities and largely unknown by courts.

The attitude of the courts has changed, however, for several
reasons. Universities which at one time were funded by private
or eleemosynary sources have become publicly funded. As a re-
sult university growth flourished during the 1960s and universi-
ties have become large institutions. New legislation which pres-
cribed minimum rules of fair procedure applicable to tribunals
created under provincial legislation, provided a means for chal-
lenging negative decisions relating to the academic status of fa-
culty.!’! The common law remedy of damages for breach of con-
tract was inappropriate particularly in a case of tenure denial.!?
Finally, university faculty as a group negotiated with university
administrations for procedures to be followed in matters of aca-
demic status. If the procedures were not followed or were defec-
tive by standards usually accorded to similar bodies, then the
resulting decision could be set aside on a procedural review with-
out interfering with the merits of the decision which was largely
arrived at by the judgment of colleagues.

It is now firmly established that a decision not to grant
tenure is subject to judicial review. In Paine v. The University of
Toronto,'" the Divisional Court of the High Court of Justice in
Ontario declared that the process whereby the applicant was
denied tenure was invalid and of no effect. Professor Paine ob-
jected to the presence of one member of the tenure committee

ty’'s L.J. 181 and WADE, “Judicial Control of Universities” (1969) 85
L.Q.R. 647.

110. Craig v. Governors of University of Toronto, (1923) 53 O.L.R. 312 (H.C)),
Smith v. Wesley College, [1923] 3 WW.R. 195 (Man.S.C., T.D.) but cf.
Ex parte Jacob, (1861) 10 N.B.R. 153 (S.C.).

111. Statutory Powers Procedure Act S.0. 1971, c. 47, Judicial Review Pro-
cedure Act, SB.C. 1976, c. 25.

112. McWhirter v. Governors of the University of Alberta (No. 2), (1977) 80
D.L.R. (3d.) 609 (Alta.S.C., T.D.). The Alberta Court of Appeal was of the
opinion that there was no breach of contract, (1979) 18 AR. 145. See
also, Dombroski v. Dalhousie University, (1975) 55 D.L.R. (3d.) 268
{N.S.S.C, T.D.); aff'd. (1976) 15 N.S.R. (2d.) 299 (App.Div.).

113. (1980) 30 O.R. (2d) 69, 115 D.L.R. (3d.) 461 (Osler, Cory and Gray JJ.).
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who had provided a thoroughly negative report of the candidate’s
suitability for tenure just prior to his appointment to the tenure
committee. The Chairman of the department knowing the con-
tents of the report appointed its author to the committee to re-
place a vacancy three days before the committee met. Professor
Paine did not know of the negative assessment, nor that the
person who had written the negative assessment was a member
of the committee. The negative recommendation of the tenure
committee was appealed to the tenure appeal committee which
dismissed the appeal on the alleged irregular procedure and bias
because an opportunity had been given to Professor Paine to
object to any person he did not want to have on the committee.
Thereafter, Professor Paine requested the University Ombudsman
to investigate his case. After investigating the matter, the Om-
budsman recommended that the tenure appeal committee recon-
sider the case. The tenure appeal committee declined to do so.
However, the President of the University requested that the case
be reconsidered by the tenure appeal committee. It did so under
a new chairman, but declined to reconsider its original decision.

The Court was of the opinion that adherence to essential
procedural requirements of fairness was required and that the
granting or withholding of tenure involved a statutory power of
decision. The Court stated,!'*

In our view, there is that element of public employment and support by
statute that requires us to consider whether or not essential procedural
requirements were observed by the University, its president and governing
council in carrying out their respective functions with respect to the appli-
cation of Mr. Paine for tenure.

In our view the exercise by the president of the University of the power
given ‘to him by the council to award tenure appointments, is the exer-
cise of power conferred under a statute to make a decision deciding the
eligibility of a person to receive a benefit and is the exercise of a statu-
tory power of decision within the meaning of The Judicial Review Proce-
dure Act and of The Statutory Powers Procedure Act.

The Divisional Court held that the appointment of a mem-
ber to the tenure committee, who had concluded sometime before
that Professor Paine was not acceptable for tenure, with prior
knowledge of the views that he had expressed, constituted pro-

114. ld., 88. At p. 89, the Court was also of the opinion that the President
must be taken to have acted through the tenure and appeal committees
and that their actions must be taken as his.
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cedural unfairness or the likelihood of unfairness to anyone who
knew or became aware of the member’s previous statement.''s
Further, the court was of the opinion that since there was no de
novo hearing on appeal, the subsequent appeals or hearing did
and could not have the effect of validating the decision of the
tenure committee so constituted.!16

The University of Toronto appealed to the Ontario Court of
"Appeal which allowed an appeal from the Divisional Court’s deci-
sion and dismissed the application for judicial review.''” The
Court of Appeal held that a decision as to tenure was amenable
to certiorari, but noted that courts should be reluctant to inter-
vene in university affairs and declined to do so in this case on
the basis that Professor Paine had not been treated with such
manifest unfairness as to call for the intervention of the Court.}'®
" The Court of Appeal stated,!!®

The question is whether, at the end of the day (to use an English expres-
sion), Mr. Paine has shown that he was treated with such manifest un-
fairness as to call for intervention by the court. It may be that a judge
would think it wrong and unfair for the chairman to have selected, as a
member of the Tenure Committee, a man who had written an adverse
assessment of the candidate; but the members of the university commu-
nity to which Mr. Paine belonged, and to whose judgment he submitted,
thought otherwise. 1 think this is not a case where the court should
intervene to substitute its own views for those of the review committee’s.

Associate Chief Justice MacKinnon concurred on the ground
that the validity of the rejection of tenure rested on the decision
of the tenure appeal committee which the parties by their agree-

115. /d., 89.
116. /bid.

117. Paine v. University of Toronto, (1982) 34 O.R. (2d.) 770 (C.A.) (MacKin-
non A.CJ.O. Brooke and Weatherston JJ.A). Leave to appeal to the
Supreme Court of Canada was refused April 15, 1982.

118. The Court of Appeal doubted, however, that the power to “appoint”
under The University of Toronto Act, S.O. 1971, ¢.56, was a “statutory
power of decision” within the meaning of The Judicial Review Proce-
dure Act. This interpretation may be too restrictive. Admittedly the 1971
Act does not confer the power or right to make a tenure decision. But,
tenure merely relates 1o the nature of appointment and the only power
to make academic appointments of a term, probationary -or ienured
nature must be done by the president pursuant to the general power
“to appoint.”

119. Supra, note 117, 776. The Court of Appeal also noted the inadequacy
of damages for breach of contract as a possible remedy.
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ment and actions had determined to be the acknowledged arbiter
of the issues raised, and that there was no manifest error on the
part of the proceedings.'?°

It is true that new ground had been claimed with respect to
judicial review of tenure decisions, but Paine left many questions
to be answered. These include, what methods of judicial review
are available, what constitutes procedural fairness in academic
personnel committees, when do preconceived views of a member
of the personnel committee become bias or even the likelihood
of bias and should the courts be willing to defer to the judg-
ment of committees and appeal committees of the university?!?!

Recent cases have responded to some of these questions. In
Re Ruiperez and Board of Governors of Lakehead University'??
Professor Ruiperez was not recommended for tenure by the
departmental promotions and tenure committee and the appeals
committee dismissed his appeal. He then requested an opportu-
nity to make representations to the Board of Governors before
it decided his case. Professor Ruiperez was not given the oppor-
tunity of making these representations, nor was he given access
to the specific material before the board when it made its deci-
sion. An application for judicial review was granted by the On-
tario Division Court. The Court noted that the Board of Go-
vernors which had the statutory power to make a decision regard-
ing tenure had delegated this power to the executive committee.!??
Even though the President had a power of veto, legal responsibi-
lity for the decision rested in the executive committee. Thus the
executive committee, in the Court’s opinion, was bound to make
the decision fairly. The Divisional Court felt the failure to be
given an opportunity to make representations to the executive
committee and not to be advised of nor be given even the subs-
tance of all the information considered by those who made
recommendations unfavourable to him constituted unfairness and

120. Supra, note 117, 777.

121. For a discussion of the questions as they relate to tenure, see, R.L.
CAMPBELL, “Administrative Law-Colleges and Universities-Denial of
Tenure-Judicial Review”, (1983) Can. Bar Rev. 622.

122. (1982) 130 D.L.R. (3d.) 427 (Ont. Div. Ct) (Galligan, Grange and La-
brosse JJ.).

123. /d., 430. This power had not been delegated to the promotion and tenure
committee or to the appeals committee which merely conducted inves-
tigations and made recommendations. Thus the Court did not review
their proceedings.
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therefore quashed the decision not to grant tenure.'?* The Court
admitted that it would not be an easy thing to maintain a pro-
per balance between the duty to protect the condifentiality pro-
mised to people who give information in connection with tenure
applications and the duty to be fair to an applicant, but was of
the opinion that the difficulty of resolving these conflicting duties
did not negate the need to disclose the essence of any detrimen-
tal information.'?®

The Ontario Court of Appeal dismissed the appeal of Lake-
head University.!?¢ The Court of Appeal noted that since refusal
of tenure had drastic consequences for the right of Professor
Ruiperez to continue in his profession or employment, a high
standard of justice was required and held that that standard had
not been met in this case.!?” The Divisional Court’s order was
varied to quash the recommendations of the promotions and te-
nure committee and the appeals committee and to provide for a
new hearing before the promotions and tenure committee.

The standard of procedural fairness applicable to academic
status decisions is not the same as the standard for judicial pro-
ceedings. In Bezeau v. Ontario Institute for Studies in Education,
the applicant alleged unfairness on three grounds.!?® First, the
report of the departmental tenure and promotion committee was
not sufficiently explicit to permit him to make a response. Se-
cond, a minority view of one of the committee members was
not made available to him. Third, he was not allowed to appear
in person at the next committee stage but only could make writ-
ten submissions. The Ontario Divisional court was of the opi-

124. Grange J., held that there was procedural unfairness because of the fai-
lure to give the applicant an opportunity to respond to the allegations
against him before the executive committee.

125. Id., 431. The Court felt that it was mandatory that the applicant be in-
formed of the essence of the information considered by those who made
unfavourable recommendations in order that he be given an opportunity
to respond. It would be necessary that the sources of information be
identified.

126. Re Ruiperez and Board of Governors of Lakehead University, (1983)
147 D.L.R. (3d.) 154 (C.A)) (Holden, Weatherston and Thorson JJ.A.).

127. id., 156. The .Court applied Kane v. Board of Governors of University of
British Columbia, (1980) 110 D.L.R. (3d.) 311 and agreed with the Divi-
sional Court that while it was unnecessary for the sources of informa-
tion to be identified, the candidate should be given the essence of the
information so that a response could be formulated. :

128. (1982) 36 O.R. (2d.) 577 (Ont.Div.Ct.) (Galligan, Reid and Krever JJ.).
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nion that even though certain aspects of proceedings could be
called unfair, there was not manifest unfairness and dismissed
the application. Reid J. noted that the process in respect of
tenure was agreed upon by the members of the institution and is
quite distinguishable from the conduct of cases in the courts.
Thus fairness in this case should be seen not in the same light
as a court sees it, but in the light of the difference between the
court process and the tenure granting process. One difference is
the ‘“‘grave difficulty facing a member of such a committee as
the departmental one involved in the early stages of this process,
in expressing explicitly his views of the reasons for his conclu-
sion that tenure should not be granted in any particular case.”!?*

The reasons of Galligan J. for dismissing the application are
more convincing. He noted that there was a collective agreement
of which the candidate was a member between the Board of
Governors and the faculty association. This agreement contained
provisions relating to the procedure for granting tenure, a grie-
vance procedure and arbitration. The applicant was not satisfied
with the results of the grievance procedure and had thus invo-
ked the arbitral process which could have dealt with the merits
of his application for tenure. Before the arbitration board was
constituted, the application for judicial review was launched. In
the opinion of Galligan J. the applicant had available an ade-
quate alternate remedy and thus dismissed the application.'*®

The Courts have insisted, however, that a faculty member
be given the substance of adverse allegations and an opportunity
to respond when academic status is in issue. In Re Giroux and
The Queen in right of Ontario'*' the President of Laurentian Uni-
versity struck an ad hoc committee to advise him of the rele-
vancy of Professor Giroux’s degree.'*? The committee considered

129. [d., 579. The Court also approved Harlekin v. University of Regina, {1979)
3 WW.R. 676 (S.C.C.) which made it clear that courts should use res-
traint and be slow to interfere in university domestic affairs by means of
the extraordinary writs.

130. /d., 581.

131. (1984) 43 O.R. (2d.) 552 (Ont.Div.Ct.) (Southey, Saunders and Fitzpatrick
JJ.). An appeal was dismissed, (1984) 46 O.R. (2d.) 276 (Thorson, Ro-
bins and Tarnopolsky JJ.A.).

132. The university imposed, as a condition of tenure, that each teacher of a
college which the university had previously taken over, had to obtain a
post-graduate degree in a field of study relevant to the needs of the
university's school of education.
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the thesis for this degree in his absence and decided it was of
minimal relevancy. Thus, the President decided not to submit
Professor Giroux for tenure evaluation. Professor Giroux applied
for judicial review of the Presidents’s decision and the Ontario
Divisional Court rescinded it and ordered the President to reins-
tate Professor Giroux as a member of the faculty, Saunders J.
held Professor Giroux was entitled to procedural fairness and
that the University fell short of the standard of fairness,

It is not possible to set forth precisely the standard of fairness that is
required and dangerous to attempt to do so as each case to a very large
extent is determined by its particular circumstances. It is safe to say that
a faculty member is entitled to the absence of bias or a reasonable
apprehension of bias on the part of those who are making the decision,
a knowledge of the substance of any adverse allegations against him and
a reasonable opportunity to meet such allegations.!*?

In the opinion of Southey J. the applicant was entitled not
only to fairness but also to have had his academic status deci-
ded in accordance with the principles of natural justice.!** Pro-
fessor Giroux was the only one for whom a special committee
had been set up to determine the value of his thesis to the uni-
versity and the one man at the university who seemed to have
lost confidence and patience with Mr. Giroux was appointed to
the committee. Thus Southey J. set the president’s decision aside
on the basis of reasonable apprehension of bias.

The courts have gone so far as to apply procedural fairness
to an academic status issue even though the candidate would
not otherwise have been entitled to consideration for the status.
In Re Bennet and Wilfrid Laurier University'®® the applicant’s fixed
term contract was about to expire. A faculty committee recom-
mended that Professor Bennett be given a tenure-track appoint-
ment but the dean refused to recommend such an appointment
because of student complaints which were never disclosed to Pro-

133. Supra, note 131, 567.

134. Supra, note 131, 580. Fitzpatrick J. placed heavy emphasis on the judg-
ment of Dickson J. in Minister of National Revenue v. Coopers &
Lybrand, (1979) 92 D.L.R. (3d.) who stated at p. 7, “The more important
the issue and the more serious the sanctions, the stronger the claim
that the power be subject in its exercise to judicial or quasi-judicial
process.” .

135. (1983) 43 O.R. (2d.) 123 (Ont.Div.Ct.) (Steele, Holland and Anderson
Jd).
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fessor Bennett. The faculty appeals committee and the president
dismissed her appeal. Professor Bennett was heard at all levels
but at no level was she given the opportunity to hear the actual
evidence that was against her so that she could reply to it. Steele
J. held that the applicant must be treated fairly and stated,

While the applicant had no right to be considered for a candidacy ap-
pointment, the university decided that she would be so considered by the
dean convening the faculty committee, which gave its favourable report.
Once having commenced such consideration, the applicant had a legiti-
mate expectation that her case would be heard and that she would have
a right to reply to what was alleged against her. This included the right
of the applicant to be told the substance of the student grievances in suf-
ficient detail for her to reply thereto. In other words, once the process
had been commenced by the university to consider her, she was entitled
to the same fairness as would a person have been in the above referred
to cases dealing with tenure or discipline.!%

While noting that a court should be reluctant to intervene
in university affairs, Steele J. held that the University did not
properly follow its procedure by refusing to let Professor Ben-
nett know the case she had to meet. Accordingly, this was mani-
festly unfair and the decisions of the dean, faculty appeals com-
mittee and the president were quashed and declared invalid.!?’

Holland J. was not persuaded that this was an exceptional
case where manifest unfairness or flagrant injustice had occurred
so as to warrant the exercise of the court’s discretionary supervi-
sory power. ! '

Thus far the Ontario courts have established that tenure
proceedings are subject to judicial review and that a candidate
for tenure is entitled to procedural fairness. In British Columbia
the same considerations apply to promotion proceedings. In Shue
Tuck Wong and Roberts,'*® Professor Wong was recommended by
the department tenure committee and the dean for full professor
at Simon Fraser University. The University tenure committee and
the president did not recommend that Professor Wong be pro-
moted. Professor Wong alleged unfairness on three grounds. First,
the letters of reference considered by the president were never

136. Id., 126. See also, Regina v. Minister of Labour, Ex parte General Sup-
plies Co. Ltd,, (1965) 47 D.L.R. (2d.), 189 (Alta.S.C.).

137. The Court of Appeal has granted the University leave to appeal.
138. Supra, note 135, 128.
139. (1983) Vol. 3, No. 4, Rights Rep. 1.
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given to him. Second, he received only an abbreviated summary
of the report of the university tenure committee while the presi-
dent considered the full text of the committee’s report. Third, he
had no access to information received by the president in a mee-
ting he had with the chairman of the departmental tenure com-
mittee. Professor Wong applied under the provisions of the Judi-
cial Review Procedure Act'®® and the decision of the president
was quashed.'#!

It is arguable that promotion denials should not be subject
to judicial review or procedural fairness because promotion denial
does not affect a faculty member as drastically as tenure denial.
The faculty member who is denied promotion has the right to
continue employment in the profession and, indeed, may reapply
in the future. In the alternative, it can also be argued that the
standard of fairness need not be as high as in cases of tenure of
dismissal — the severity of consequences should normally be
more relevant to the content than the scope of procedural fair-
ness review. Even though promotion affects a faculty member’s
status, it is relatively less in importance because it is a matter of
position, not presence.

If denial of position has continuing and serious effects in a
faculty member’s career, however, the decision to deny that posi-
tion is reviewable by the court. Such was the case in University
of Lethbridge Faculty Association and Scholdra and The Board of
Governors of the University of Lethbridge and Woods."** The appli-
cant, Dr. Scholdra who had been appointed Director of the
School of Nursing was informed by the vice-president, to whom
she reported, of his dissatisfaction with her as director. She was
given reasons for his dissatisfaction, requested to resign but she
declined to do so. The president recommended to the Board of
Governors that she be replaced as director and she was repla-
ced. This decision, however, in no way affected her academic
appointment or her right to remuneration of financial benefits
which she would otherwise have had during the balance of the

140. R.S.B.C. 1979, c. 209 (S.C.B.C.) (Murray J.)

141. Murray J. was of the opinion that it would be proper to delete names
and any other material which would identify the authors from the letters
of reference. The decision of the university tenure committee was not
quashed because the committee was not made party to the proceedings
and the Board of Governors had been struck out as Respondent in
separate proceedings.

142. (1984) Vol. 3,No. 6, Rights Rep. 3.
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directorship. The decision only affected her rights to act as Di-
rector of Nursing. The applicant applied for certiorari on the
basis that the president did not give her reasons for his recom-
mendations to the Board of Governors so that she might have
an opportunity to respond. Mr. Justice MacDonald of the Court
of Queen’s Bench of Alberta was of the opinion that the dis-
charge of the applicant from her position as Director of Nursing
could have a continuing and serious effect upon her career and
therefore was a matter of serious importance to her. The Court
was also satisfied that the Board of Governors must obey the
duty of fairness and stated,

So the Board of Governors was bound in law to ascertain from the pre-
sident what his reasons were for making the recommendation. We do not
know if in this case the president expressed reasons for his recommenda-
tion to the Board of Governors. There is no evidence on that point. If
he did, those reasons were not communicated to the applicant. If he did
not, then the Board ought to have required him to give reasons and then
the Board should have seen that those reasons were communicated to the
applicant so that the applicant might have an opportunity, if she so desi-
red, to respond to them.'*? '

From Ruiperez and Bennett it would appear that the univer-
sity must advise a candidate of the essence or substance of detri-
mental information so that the candidate may respond to it. But,
it is not clear what the limits of judicially enforced procedural
fairness will ultimately be. Much of the current uncertainty flows
from the Paine decision which imposed a different standard of
review for universities from the standard generally applied for
judicial review. In Paine the standard was not one of “‘fairness”
but one of ‘“manifest unfairness.”” This difference also appears in
Bezeau as Reid J. noted that the process used to make a tenure
decision differed greatly from that which characterized court pro-
cedures. In Giroux it was not possible to precisely set forth the
standard of fairness because each case is determined by its parti-
cular circumstances.

The fact that limits to the standard of procedural fairness
may vary from one case to another indicates that the notion of
what is fair in the university context will be shaped by the uni-
versity milieu. In Paine, the Court of Appeal was influenced by

143. /d.,, 10. It made no difference that the vice-president had given reasons
for his dissatisfaction because the applicant may have decided to res-
pond once the matter was at the stage of the exercise of the decision-
making power. The Board would not be required to give an oral hearing
— the procedure could be either formal or informal.
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the fact that the University community to which Professor Paine
belonged did not find this particular matter to be procedurally
unfair. Similarily, in Ruiperez, the Court of Appeal relied heavily
upon University community standards as it would be a breach
of these standards not to be given notice of detrimental informa-
tion. Not many faculty would probably wish to be heard at an
executive committee of the Board of Governors but Boards of
Governors which do exercise a power of veto over academic sta-
tus issues or a power of decision over senior administrators as
in Scholdra, will be required to apply procedural fairness in
making that decision.

So far the cases concerning review of academic status deci-
sions have dealt only with standards of procedural fairness. They
have not touched the issue of substantive fairness — a comple-
tely unreasonable decision by fair procedures has not yet been
heard. The courts do have a limited jurisdiction to deal with
cases of this nature but will probably be even more reluctant to
intervene in this regard than they are in regard to procedural
unfairness.

V. CONCLUSION

It is less than clear in administrative law what impact the
presence or absence of a pre-existing right or interest should have
on the availability or level of fairness or natural justice. With
tenure and promotion, the applicant may fall midway between
two extremes: there is no pre-existing right to the interest in
question, but usually to consideration for the interest.

Perhaps a more helpful approach is to look at tenure and
promotion in terms of the relative impact a denial of tenure and
promotion can have on the applicant. With respect to tenure,
both the strength and the nature of the interest would seem suf-
ficient to merit at least some procedural review, unless there are
strong considerations to the contrary. Tenure secures continuous
livelihood for faculty and more importantly, protects academic
freedom which is essential to the professorial position. Without
tenure, society may not receive the benefits of an academic’s
research. In a similar manner, the career implications of a pro-
motion decision would also seem to raise a prima facie case for
procedural review. Promotion to professor is granted only to
those who have distinguished themselves in a particular field. The
position of professor, it may be argued, is important to that
recognition. Denial of promotion, however, does not have as se-
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vere consequences a denial of tenure. Thus, the standard of fair-
ness required may not necessarily be as high as for tenure or
dismissal proceedings.

The task of setting appropriate standards of procedural re-
view of tenure and promotion decisions is complicated by the
issue of confidentijality. These decisions require candid and often
delicate assessments by all people involved in the process, espe-
cially the peers of the candidate who work with him or her on a
day-to-day basis. A strong case may be made for protecting the
confidentiality of committee deliberations and the contents of the
applicant’s file. It may also be argued that the tenure and pro-
motion process would be reduced to a charade if colleagues
merely went through the motions without confidentiality. If con-
fidentiality is not protected then colleagues may be inhibited from
saying anything at all and indeed, if there were disclosure, the
colleagiality itself could be in danger. On the other hand, the
candidate can argue that knowledge of the contents of the file is
vital to enable him to meet the case against him.

It would seem that there has to be a compromise, not a
perfect result, but one that best balances the interests of the ap-
plicant and integrity of the process. In at least one case, the
applicant was given the contents of his file either with the iden-
tity of the evaluators removed or, if impossible, a mere sum-
mary of the contents of the file.!'** In theory, this procedure
seems to balance both interests. But who should be responsible
for drawing this balance and how can the identity of an evalua-
tor be kept confidential when the applicant knows who the eva-
luators are? Would in camera consideration, restricted to the
applicant’s counsel, be preferable? Alternatively, are fair proce-
dure and peer review so incompatible in this respect that a satis-
factory compromise is impossible?

Like other academic status decisions, promotion of faculty
has become a sophisticated process within the university struc-
ture. Provisions in collective and association agreements have
become elaborate and complex. Administrative expediency has
given way to greater procedural protections for the applicant.
There is greater uniformity not only in the promotion process,
but also in the standard required due to the requirement of out-
side references, particularly, for promotion to full professor.

144 Supra, note 65.
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Raising the standards of research for promotion during the
1980s has been an inevitable by-product of tight fiscal policies of
government. New appointments of faculty have significantly de-
creased, while the number of graduate students has increased. If
the standard of research is increased to reflect a corresponding
increase in the academic excellence of an institution, then, in
principle, faculty should have no objection. But, some universi-
ties now have salary ceilings on ranks which cannot be lifted
until promotion. Further, once promotion is finally granted, there
is no catch-up provision. If increases in the standard of research
for promotion are justified on the basis of an institution’s fiscal
policy, then they are unacceptable because this reason bears no
relation to academic excellence.

Is, then, the promotion of faculty through ranks worth re-
taining? It is true that a great deal of time and energy is spent
on the promotion process. Promotion can also create a great
deal of stress in the workplace if faculty who have been pre-
viously promoted have not done as much research as those who
are being presently denied. On the other hand, the promotion
process provides a mechanism for review of a faculty member’s
performance over a period of time.

With respect to promotion to the associate professor level,
several observations may be made. First, this review of a candi-
date’s performance usually follows a tenure consideration by only
one or two years. Second, the same considerations are taken into
account for promotion as for tenure. Why then, have a second
review of the candidate’s performance at this time? Surely it
would make more sense to make promotion automatic upon the
granting of tenure.!* Such a step would reduce the workload of
promotion committees and give tenure even greater visibility and
importance within the university. More importantly, the linking
of promotion to associate professor to the granting of tenure
would remedy the anomaly of denying promotion after having
recently granted tenure. This is even more incongruous because
the considerations for each is the same, thus giving the impres-
sion that one of the decisions may have been incorrect.

Promotion to full professor, however, may be viewed from
another perspective. This decision is made many years after

145. Article 24A.07 of the University of New Brunswick agreement (1983-85)
now states that when a faculty member has been granted tenure, s/he
shall simultaneously be promoted to the rank of Associate Professor.



Promotion and Promotion Review :
(1985) 16 R.D.US. in Canadian Universities 43

tenure, thus there is a definite period of performance review.
Time, energy and stress of colleagues do not negate the necessity
of undertaking performance review of other colleagues. Individual
faculty members who are promoted to full professor are rewar-
ded primarily for outstanding contributions to research. Also pro-
motion to full professor encourages faculty who have not yet
been promoted to undertake research programmes with the ulti-
mate goal of being promoted.

But these reasons give way to other questions. Is promotion
to full professor an effective performance review? Need there be
or should there be a special distinction for faculty whose research
contribution is greater than that of their colleagues? Does the
possibility of being promoted to full professor actually encourage
faculty to undertake research? Finally, what effective form of
performance review will encourage a continuation of outstanding
research and teaching after promotion?

For many Canadian universities, promotion and promotion
review may well be retained as a troublesome, time-consuming
necessity. If the benefits are going to outweigh the drawbacks,
though, academics will have to spend proportionately more time
out of the promotion review room and more in discussions on
reconsidering the general role and structure of promotion, and
on re-designing its procedures.



