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apparentes dans ces deux domaines. L'adoption de certaines mesures d'exception et
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The Exclusive Remedy Provision
in Canadian Worker Compensation Law
The Need for Legislative Reform

Leigh West

This paper examines the effect and the constitutionality of
the statutory bar as it impacts on workers and their dependents
and comments on the significance and the merits of the constitu-
tional challenges to the statutory bar which have already emerged.
Statutory reforms which would help alleviate the strains while
preserving intact the integrity of the worker compensation system
are briefly reviewed.

Worker compensation boards in Canada are under siege on many
fronts. Most dramatically, cracks are appearing in the formerly im-
penetrable fortress walls of the exclusive remedy requirement in the provin-
cial worker compensation statutes. Under attack is the statutory bar which
removes from injured workers the right to bring a tort action against
employers and which grants worker compensation boards exclusive jurisdic-
tion over workers’ claims for recovery for work-related injuries and illness.
The inequities and inadequacies of the present compensation laws which
have long been criticized by workers and condemned by labour critics are
surfacing and threatening to undermine the entire worker compensation
regime.

The advent of the Canadian Charter of Rights and Freedoms has pro-
vided an opportunity for workers to challenge the system and to attempt to
regain, in part, their right to litigate worker compensation claims in the
courts. The Charter, the changing technology in the workplace, the increas-
ing importance and recognition of the problem of occupational disease and
a greater awareness and appreciation of worker rights has made it timely to
review the basic and fundamental premises of the exclusive remedy rule. A
basic premise of this paper is that the worker compensation system provides
the best mechanism for the balancing of workers’ needs for adequate, fair
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and speedy compensation against the employer’s need to spread the cost for
on- the- job injuries and illness. To maintain this balance, an exclusive
remedy provision is necessary to provide predictability and efficiency. This
paper examines the effect and the constitutionality of the statutory bar as it
impacts on workers and their dependents and comments on the significance
and the merits of the constitutional challenges to the statutory bar which
have already emerged. Statutory reforms which would help alleviate the
strains while preserving intact the integrity of the worker compensation
system are briefly reviewed.

AN HISTORIC OVERVIEW OF WORKER COMPENSATION

Paradoxically, the first worker compensation program was created in
the 1880’s by Bismarck who proposed a social insurance scheme in an effort
to turn aside the progressive reformist movement in Germany. Later Britain
brought in a similar program in the 1890’s and the U.S. adopted variations
of worker compensation schemes between 1910 and 1920'. Worker compen-
sation legislation was introduced in Canada and enacted by the provinces
between 1914 and 19502 Prior to the enactment of worker compensation
legislation in Canada the only remedy available to workers who were in-
jured on the job was to bring a tort action based on the negligence of the
employer. Under the common law the employer had a duty to provide
reasonably safe conditions of work but employer liability was held in check
by the unholy trinity of employer defenses established in early nineteenth
century British caselaw: contributory negligence; voluntary assumption of
risk; and the fellow servant doctrine®. Judicial bias, which sought to protect
the budding industrial development of the nineteenth century, interpreted
these defenses so liberally that most injured workers were discouraged from
bringing suit and so were left without income or the means of obtaining ade-
quate medical care®. In the mid to late 1900’s those who did sue met with a
stunning lack of success in their attempts to prove their employer’s lability
and recover damages®. The inherent unfairness of the situation cried out for
reform.

The new legislation had a number of goals. It was designed to remove
the «nuisance of litigation» from injured workers and to provide speedy,
limited and standardized compensation without proof of fault for any in-
jury which «arose out of and in the course of employment»®. It was also ex-
pected to deter accident and illness, to provide broad coverage, medical care
and rehabilitation and to establish an efficient administrative system to col-
lect and disburse benefits and to adjudicate claims’. The costs of work-
related injuries were to be allocated to the employer community with the
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quid pro quo being employer immunity from liability for their negligence in
the workplace. Workers were not to be compensated to the full extent of
their losses or for losses that did not affect employability and, in general, no
compensation was to be paid for disfigurement or pain and suffering®. The
benefit paid was, with a few exceptions, the sole remedy available to the in-
jured worker®.

Until recently, this statutory bar to tort action remained virtually un-
challenged in Canada. With the advent of the Charter, however, a few
serious challenges have been made in courts in Ontario, '° Newfoundland, !!
and Alberta'? with mixed success. These challenges signal that the existing
inequities can no longer be ignored and that worker compensation regimes
are in need of reexamination and readjustment.

STRAINS IN THE SYSTEM

The push for the right to litigate by claimants who are covered under
worker compensation legislation is understandable. Damage awards under
the tort system are rising and the perception that tort awards are far greater
than worker compensation benefits provides a strong incentive for workers
and their dependents to bypass the system!®. Moreover, since the enactment
of the early compensation statutes, tort law in both Canada and the U.S.
has evolved to the point where many of the original obstacles barring plain-
tiff recovery have been removed!’. The employer defenses have been
weakened, strict liability has emerged for defective products'® and has pro-
vided a basis of recovery against third parties, and the doctrine of com-
parative negligence has been created!®. Labour laws now exist which protect
employees from employer reprisals if they report or testify about job-
related accidents or illnesses!’. The more liberal and progressive legal
climate and the advent of the Charter has increased the awareness of these
and other legal rights and has encouraged workers and their dependents to
pursue their own self-interests under the Charter.

Developments in American worker compensation law have not gone
unnoticed. Canadian workers can point to the creation of new U.S.
statutory and judicial exceptions to the exclusive remedy rule. Injured and
ill U.S. workers have successfully established the dual capacity doctrine, '8
actions against co-workers,!® and suits by third parties against employers
for contribution and indemnity?®. Injured American workers frequently
successfully sue third party suppliers and manufacturers to recover
damages?'. An increasing number of documented cases of the employer’s
failure to inform workers of known toxic hazards and deliberate suppres-
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sion of information about hazardous exposures has shocked the general
public and inspired judicial action to expand the intentional tort excep-
tion?2,

Other important stresses in the system have been caused by changes in
the nature of work, and in the state of scientific and medical knowledge®.
The introduction into the workplace of thousands upon thousands of toxic
substances has created new hazards requiring new work practices, new skills
and greater information needs than ever before?. A most ominous pro-
blem, the undercompensation of occupational disease, has been recognized.
The increasing incidence of silicosis, the explosion in Asbestos-related
diseases and the Johns-Manville bankruptcy in the United States have
alerted the general public to the far-reaching ramifications of the problem
of industrial disease. Compelling and mounting evidence of the extent and
prevalence of diseases attributable to workplace exposures has been ac-
cumulating®. At the same time there is widespread agreement that only a
small fraction of actual occupational disease cases are recognized and deter-
mined by compensation boards to be job-related®. The scientific link re-
quired to prove a causal connection to the workplace is very often uncertain
and incomplete. As a result, workers go uncompensated and the quid pro
quo envisioned in the original bargain is unrealized?’.

It is not then surprising that with the arrival of the Charter, Canadian
workers and their lawyers seized the opportunity to challenge the statutory
bar and claimed a right to litigate.

CHARTER CHALLENGES TO THE EXCLUSIVE REMEDY RULE

Constitutional challenges to the statutory bar provisions in the worker
compensation legislation emerged immediately with the enactment of the
Charter in 1980. In the first cases to raise a Charter challenge, Re Terzian et
al. v. Workman’s Compensation Board of Ontario et al,®® and Ryan v.
Worker Compensation Board et al.” it was argued that the statutory bar
violated a right to bring an action for damages which was within the mean-
ing of the s.7 «security of the person» provision of the Charter. Both On-
tario Divisional Courts held that the plaintiffs were not denied Charter-
protected rights otherwise than in accordance with the principles of fun-
damental justice®.

More recently, the Newfoundland Supreme Court came to an opposite
conclusion. In Piercey v. General Bakeries Limited*' the widow of a worker
electrocuted at his workplace complained that the exclusive remedy provi-
sion in the Newfoundland legislation®? was unconstitutional because it
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deprived workers and their dependents of their equality rights guaranteed in
s.15 of the Charter. While Mrs. Piercey’s claim failed for timeliness, Chief
Justice Hickman was sympathetic to the argument that the substitution of a
tribunal for a court was contrary to the Charter. He stated:

«Of all the institutions required to ensure the well- being of a democratic society, the
courts alone stand free and totally independent of Parliament, the Crown and any
individual or group of individuals. The courts acting through their inherent jurisdic-
tion, strengthened by the clear intention of the framers of the Charter, stand bet-
ween the would-be oppressor and the intended victim; between the Crown and the
accused, between the state and the individual and between the tortfeasor and the suf-
ferer. There is no doubt that the courts have the machinery, power and legal skills to
guarantee any citizen, the rights enshrined in s.15 of the Charter. On the other hand,
statutory tribunals, such as the Workers’ Compensation Commission, created for
the purpose of carrying out the will of the Legislature, do not have the same unim-
paired independence or knowledge of the law and the skill to interpret same which
the judiciary and courts have and must continue to enjoy. No substitute has been
devised, to date, to replace the courts as the guardian of the liberty and freedom of
all Canadians and to deprive a class of citizens of access to the courts is at variance
with the intent of the Charter and in particular, s.15 thereof.»*

The Chief Justice of Newfoundland concluded that the s.15 violation
was not saved by s.1 of the Charter. He cited jurisdictions, such as the
United Kingdom, which had retained their right of tort action and access to
the courts while still attaining the goals of worker compensation. He found
that «the unreasonableness of the restrictions in that regard stands out as an
intolerable blot upon the legislative landscape of a free and democratic na-
tion»*. The potential implication of this decision was given nationwide
coverage and sent chills through worker compensation regimes across
Canada.

In the wake of this decision the Licutenant-Governor in Council of
Newfoundland referred questions relating to the constitutional validity of
the statutory bar to the Newfoundland Court of Appeal. In a rare coalition,
worker compensation boards from across Canada, unions and employers,
were intervenors. The issue in the Court of Appeal was redefined to deter-
mine whether the removal of the right to sue would create an inequality con-
trary to s.15(1) of the Charter. The court found that the only disadvantage
to injured workers and their dependents in being restricted to claims under
worker compensation legislation was that there were others who would
recover more as a result of a court action. This consequence to the persons
deprived was held to be an acceptable limitation and not a discriminatory
inequality when viewed in the context of the overall interest of the integrity
of the Newfoundland Act. While there was a displacement of the right to
sue, there was a corresponding replacement of «the right to compensation»
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so that the discrimination was neither unreasonable nor unfair and did not
offend s.15 of the Charter. The court went on to comment that if a compen-
sation scheme is fair and reasonable when viewed globally then it will not
offend the Charter even though there may be imperfections in its operation.
It will be for the Supreme Court of Canada to have the last word?®.

A recent Alberta decision has gone the other way. In Budge v. the
Worker Compensation Board of Alberta® the plaintiff, a cleaning supplies
salesman, was injured when his vehicle was struck by a city owned «C»
Train. The Alberta Workers’ Compensation Board determined that he was
entitled to compensation as a «worker» in «the course of his employment»
pursuant to the Alberta Workers’ Compensation Act”. Budge and his wife,
the co-plaintiff, did not want compensation and after a long, complicated 4
year series of court challenges and new hearings they eventually commenced
an action in the Court of Queen’s Bench of Alberta against the train driver
and the city of Calgary, arguing that the statutory bar of the Alberta Act
offended against both s.7 and s.15 of the Charter.

The court reviewed the scope and breadth of s.7 and concluded that it
should be interpreted broadly and should be subjected to a purposive
analysis. Mr. Justice Bracco declared that s.7 protects «the security of the
person and the right not to be deprived thereof» and he relied on Blackstone
who he quotes as writing that:

«The right of personal security consists in a person’s legal and uninterrupted enjoy-
ment of his life, his limbs, his body, his health, and his reputation.»3°

He cited Blackstone’s view that:

«a third subordinate right of every Englishman is that of applying to the courts of
justice for redress of injuries»*

In examining the statutory bar, the court advanced two reasons for its
conclusion that the Alberta Act casts too broad a net. First, the court held
that Mrs. Budge was deprived of a cause of action she would otherwise have
had for damages resulting in loss of consortium under the Alberta Domestic
Relations Act¥. For Mrs. Budge (unless her spouse died) there was no «fair
exchange» principle operating to balance the loss of her right to sue.
Secondly, the court concluded that s.18 of the Alberta Act which prohibited
suits against «any employer» or «any worker» went far beyond what was
necessary to accomplish the underlying purpose and goals of the Act*.
While a suit against a worker’s own employer might be justifiably pro-
hibited, a blanket prohibition against suing «any» employer, however
unrelated to the worker, could not be demonstrably justified in a free and
democratic society. In applying the proportionality test, the court stated
that the statutory bar was «an unduly broad prohibition»* and «a flagrant
breach of the Charter»* which was both unreasonable and unfair,
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THE RIGHT TO LITIGATE

Given the weaknesses and the inequities of existing worker compensa-
tion schemes should there be a right to litigate? Does the Charter protect
such a right? Advocates of a right to litigate would strike down the exclusive
remedy rule as unconstitutional and restore the worker’s right to sue in at
least some cases. Hopefully there will be little support for a measure which
will dismantle or seriously weaken the worker compensation system and
would, in effect, throw out the baby with the bathwater. Other than pro-
viding a bonanza for lawyers, a return to the tort system would create chaos
and bring with it all the well documented problems of cost, delay, conflict,
lack of access, and uncertainty which the worker compensation system does
in part avoid®.

In spite of the serious deficiencies and inequities which do exist with
respect to occupational disease and which in any event would not be
remedied by a return to the tort system, the worker compensation system
does work remarkably well when viewed globally and in comparison with
the tort system it replaces. Its record for compensating traumatic accidental
injury is commendable. Across Canadian jurisdictions, the vast majority of
all claims (at least for accidental injuries) are accepted and benefits are
quickly paid out*, While dissatisfaction may exist with the amount of
recovery, there is the distinct advantage of the certain and speedy benefit
available under worker compensation. To undermine the entire system of
worker compensation in order to recognize individual rights is to disturb the
balance between individual and collective rights.

The argument in the Piercey and Budge cases that there is Charter bas-
ed support for «a right to litigate» which can be found in section 7 is
tenuous at best. While an exploration of the scope of section 7 is only just
begun in the caselaw, support for the argument that every person is entitled
to a day in court to redress personal injury is not found in the plain,
necessary or in my view, permissible meaning of the text. An interpretation
of section 7 which attempts to determine the purpose of the provision and
of the constitutional text as a whole must examine the relevant policy and
constitutional values that support a worker compensation system as well as
those which militate against it. Such an examination of section 7 reopens the
whole debate surrounding the establishment of administrative tribunals,
boards and agencies. A review of this debate is beyond the scope of this
paper but it should be noted that the balancing of the policy concerns to ac-
commodate both the need for fairness to litigants and the functional needs
of the administrative structures has already taken place and at great length.
Even though this debate preceded the Charter, it would be difficult to im-
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agine that the framers of the Charter intended that there be the potential to
uproot and dismantle the entire administrative law regime. The existence of
judicial review of administrative action protects the individual and provides
access to the courts when there has been a failure of justice. The clear
philosophy of curial deference to administrative decisionmaking which has
been developed and articulated by the Supreme Court of Canada in both
pre- and post- Charter cases of judicial review indicates that the Supreme
Court does indeed envision the substitution of a tribunal for a court in ap-
propriate cases*’. The regulation of a complex, modern society would be im-
possible without such an administrative structure.

The view taken by the Alberta Court of Queen’s Bench that the scope
of the statutory bar is too broad and casts too wide a net is more suppor-
table but even here it must be kept in mind that one of the major structural
features of Canadian worker compensation regimes is the operation of the
group liability model. The employers are assessed collectively and are im-
munized from suit collectively. The choice of this model was not accidental
but was intended to promote industrial peace by deflecting conflict arising
from the compensation process away from the employer-employee relation-
ship and onto the Board®, This effectively limits an injured worker’s claim
and thereby, arguably, reduces administrative costs and simplifies compen-
sation procedures. While cost and efficiency considerations cannot justify
limiting fundamental rights they must be given some weight. Additionally,
focussing a claim on a single defendant ultimately protects the worker’s en-
titlement to compensation as it reinforces and simplifies the claim reducing
problems of identifying defendants and of proving the causal connection.
Epstein notes:

«Targeting the action against the employer reorients the structure of the basic action
on a host of substantive issues. All the modern difficulties in establishing the identity
of a supplier of a defective product or component part are gone. The questions of
causal intervention and product modification, ever recurrent in modern product
liability actions, are virtually eliminated by the absence of intermediate parties.
Whatever the appropriate liability regime for industrial accidents, the system
operates better when the proper defendant is the immediate employer and not some
remote party to the case.»*

Given that the fundamental goal of compensation is to maximize com-
pensation to the victim and that it is less concerned with allocating fault or
individual responsibility for causing loss, then a bar to third party actions
seems appropriate and necessary in order to preserve the structural integrity
and the simplicity of the system.
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THE SECTION 15 CHALLENGE TO THE STATUTORY BAR

Budge and Piercey argued that the exclusive remedy rule violates s.15
of the Charter because it differentiates between individuals who are
restricted to worker compensation remedies and those who are not so
restricted. Their claim is that even when the discrimination is not invidious
or pejorative, the equality provision requires a universal application of law.
If a differentiation of any kind is made, it must be «reasonable» and
«demonstrably justified in a free and democratic society».

This view of equality is extremely narrow. The notion that all in-
dividuals or groups of individuals must be treated alike no matter what the
circumstances is not the essence of equality. The application of worker com-
pensation law does not involve any assumption about the intrinsic worth of
human beings nor does it distinguish between them on illegitimate or irra-
tional grounds. The law has no disproportionate impact on any disadvan-
taged group. Ronald Dworkin has made a distinction between equality as a
policy and equality as a right which is relevant in this situation®. He argues
that occasionally an individual right to equality must give way to important
economic and social policies which will improve equality overall’’. The
statutory bar in worker compensation legislation operates to rationally
allocate resources to the victims of workplace accident and iliness, and it
may be justified because it furthers a social and economic policy which will
contribute to society as a whole and which will improve equality overall.

Finally, the view, implicit in the arguments of Budge and Piercey, that
the amount of recovery under worker compensation is less than damage
awards available in a tort action, is debatable’?. The Newfoundland Court
of Appeal made a general attempt to compare benefits under the two
systems and found a number of advantages to recovery under worker com-
pensation®. Ison has also compared the two systems and concluded that
potential recovery will depend in each case on a number of variables; age,
type of injury, earnings etc.>* Empirical evidence comparing the benefits
with tort damages would be useful in this area but at present no Canadian
evidence exists to indicate that the tort system would necessarily result in
much higher awards. Indeed, many claims which are successful under
worker compensation law would never succeed in tort. This is especially
true of occupational disease claims which are already so problematic.

In conclusion, even if a court makes the narrow interpretation that the
very act of distinguishing between groups constitutes discrimination which
violates s.15 of the Charter, such differentiation is reasonable and
justifiable and within the limits of s.1. In R.v. Oakes** the Supreme Court
of Canada set out a two step test for determining whether a limit is
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reasonable in a free and democratic society. The first step requires the party
defending the limit to demonstrate by a preponderance of probability that
the limit has an objective «of sufficient importance to warrant overriding a
constitutionally protected right or freedom» and its «concerns are pressing
and substantial in a free and democratic society»*. The reasonableness of a
group liability model of insurance can surely be demonstrated by the speed
and fairness with which the vast bulk of claims are disbursed and by the
amount of entitlement recovered. The provincial objective of providing all
injured workers with compensation is based on a desire to allocate resources
fairly and efficiently within an administrative system which provides for
judicial review where natural and procedural justice requires it.

The second step of the Oakes test requires the party seeking to uphold
the limit to demonstrate that the «means chosen are reasonable and
demonstrably justifiable». Although the social insurance model set up in
Canada is not the only means of compensating injured workers, it may well
be the most effective, egalitarian and certain. Mr. Justice Hickman noted
that the British system allowed workers to retain their right to sue but the
British system is dissimilar to the Canadian and requires employers and
employees to contribute equally to a National Insurance Fund®. The British
system is also characterized by the reliance of workers on legal assistance
and lawyers, a state of affairs that the Canadian system hoped to minimize.
While no compensation system is perfect, the Canadian regimes have been
held out as model jurisdictions® and should easily meet the means test of
step two.

IS THE WORKER COMPENSATION SYSTEM FAIR?

More serious challenges to the fairness of the worker compensation
system may come from two different areas of worker compensation law
mentioned above; the employer’s intentional misconduct and the under-
compensation of occupational disease. It is with respect to these areas that
the question can truly be asked as to whether the trade off agreement made
by workers is still a fair one and can be demonstrably justified in a constitu-
tional challenge.

Critics of the statutory bar have argued that its immunization from
liability even for the gross negligence and the wilful, wanton and reckless
misconduct of the employer is inequitable and runs counter to the stated
goals of worker compensation to encourage safety and to deter workplace
injuries. U.S. cases have held that the bar shields an employer who may
knowingly permit dangerous working conditions to exist,® may knowingly
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violate safety and health regulations,' and may knowingly withhold infor-
mation or mislead workers about hazards in the workplace®. While there is
no Canadian caselaw, it is fair to assume that Canadian employers would
have similar immunity.

However, while the problem has not as yet been addressed in Canada,
American courts have begun to create exceptions for intentional torts. Some
state statutes have provisions allowing workers to sue in tort or to receive
punitive damages in addition to receiving worker compensation benefits
from employers whose wilful misconduct allegedly brought about the in-
juries®. Other states permit workers a cause of action for intentional torts
in lieu of compensation®. Canadian workers must be satisfied with the
regular entitlement even in cases where employers have deliberately sup-
pressed information as to hazards®.

The second challenge to fairness under the Act comes from the
under compensation of occupational disease and the legislation’s failure to
provide a sufficient quid pro quo for the worker’s agreement to relinquish
common law rights®. The nature of occupational disease with its difficult
diagnosis, long latency period, multiple etiology and difficult-to-trace link
to the workplace makes it much less adaptable to compensation schemes
than accidental injury. For diseased workers who lack scientific informa-
tion to causally link their disease to a workplace, the exclusive remedy is no
remedy at all. This glaring inequity undermines the legitimacy of the system
overall and places it in danger of failing to meet the test of fairness and
reasonableness set out in the Newfoundland Court of Appeal.

In an effort to address the problem of occupational disease, most
Canadian jurisdictions®’ have developed presumptive schedules which
relieve the worker’s burden of proof by linking certain recognized industrial
diseases to the occupation of the worker. The schedules, in conjunction
with policy guidelines, establish a set of conditions (e.g. minimum exposure
times) under which it is presumed that claimants have contracted their
disease in the workplace. The effect of such schedules is to reverse the
burden of proof in favour of the worker. However, even given presumptive
standards workers still face an uphill task in trying to substantiate disease
claims which do not fall within the policy criteria. Restrictive policy
guidelines, lack of recognition of the occupational origin of diseases,
minimum exposure periods and employer and Board reluctance to legally
define and recognize some diseases have impeded progress in this area. Con-
cern about the cost of a more liberal evaluation of industrial disease claims
is a major obstacle. Currently there is a real employer concern that the un-
funded liability of many of the worker compensation schemes is dangerous-
ly high. Employers are not eager to liberalize schedule criteria and are much
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more likely to appeal and challenge new linkages. The recent establishment
in Ontario of employer as well as worker advisors indicates the growing
concern among employers of the rapidly increasing costs of worker com-
pensation. As a result of the employer lobby there appears to be little
political will to improve the prospects of an occupational disease claimant.

LEGISLATIVE REFORM: EXCEPTIONS TO EXCLUSIVITY

The lack of mechanisms in the worker compensation legislation to
adapt and adjust the system to ease the tensions between worker compensa-
tion and the tort system may destroy the balance required to keep the system
fair. Escape provisions, which build in safety valves to relieve the pressure
points in the law, must be legislated. The need for safety valves becomes
clear when judges cannot resist the temptation or weaken the exclusive
remedy rule. What is required is legislative reform which leaves intact the
structural integrity of the system but which recognizes, identifies and
relieves the pressure points.

Intentional torts

Two possible legislative solutions merit consideration to protect
employees from intentional torts. One approach is to expand the boun-
daries of the exclusive remedy rule to include penalty provisions in the
worker compensation statute which will increase compensation awards for
various types of employer misconduct. A definition of the degree of
employer misconduct which will be necessary to constitute an intentional
tort could incorporate some version of the «substantial certainty» test
which is currently applied in the U.S.

A second approach would allow a tort action to be brought in certain
narrowly defined circumstances. The availability of a tort action limited to
a restricted range of cases where egregious employer misconduct can be pro-
ven, will assure equity in the small number of cases which currently under-
mine the fairness of the worker compensation system®.

Occupational disease

The failure to properly compensate for occupational disease is a more
intractable problem which cannot be addressed by the present worker com-
pensation systems given the present state of scientific knowledge and the
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current political climate. Only some form of comprehensive social in-
surance scheme which would compensate victims regardless of the cause of
illness would adequately resolve the problem. The adoption of such a
system has been proposed by some notable worker compensation experts®
and this option is worth of careful consideration but it is beyond the scope
of this paper. However, realistically, it is not likely to be implemented in the
near future and in the meantime some alternative solutions must be found.

Weiler’s comprehensive study of the Ontario WCB included a number
of recommendations to improve the coverage and undercompensation of in-
dustrial diseases. Ontario has since implemented some of his suggestions, in
a series of amendments to the Ontario Act. One new provision in the On-
tario Act which should improve the success rate for disease claims is the
benefit-of-the-doubt clause which resolves close cases in favour of the
worker™. The removal of definitional limitations with the exception of the
required proof that the disease results from a condition or feature of the
workplace, would broaden the scope of diseases covered™.

The creation of an independent medical panel similar to the new On-
tario Industrial Disease Standards Panel which was set up to study disabling
diseases and to formulate criteria may also eventually serve to expand the
chances for recovery for occupational illness™>. Such a panel would be
charged with keeping up-to-date on the latest scientific information and
reviewing the difficult cases which are on the borderline. Legislation should
also be considered which would require certain employers to offer to their
workers the opportunity to have periodic medical exams when these would
be appropriate.

Finally, the MacDonald Commission Report recommends that one ap-
proach to ameliorating the undercompensation of work-related diseases
would be to amend the Canada Pension Plan to substantially expand the
availability of disability benefits. This would, of course, take the problem
outside workers compensation and impose the cost on all citizens but until
such time as a general social insurance scheme is acceptable these measures
may be necessary to improve the situation and to help ward off further con-
stitutional challenges to the exclusive remedy rule.

CONCLUSION

The constitutional challenges which have argued that there is an in-
herent right to seek redress for bodily injury in the courts have, by and
large, been unsuccessful because the collective rights protected by the social
insurance system play a role in advancing the rights of individual workers
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overall. The application of the exclusive remedy rule in worker compensa-
tion law does distinguish between workers and their dependents and non-
workers but does not do so on irrational or illegitimate grounds. The
reasonableness of the state objective to provide all injured workers with
compensation is based on the need to allocate resources fairly, efficiently
and without delay.

Inequities in worker compensation do exist but they are better address-
ed within the system itself. The adoption of suitably confined legislative ex-
ceptions which effectively preserve the statutory bar while bringing more
equity into the system is the desirable approach.

L’exclusion de la responsabilité des employeurs
dans les accidents du travail

Les revendications de nature constitutionnelle ont favorisé ces derniers temps
Popposition a I’obstacle législatif qui empéche le recours aux tribunaux dans les
diverses lois sur les accidents du travail au Canada. Cette barriére enléve aux travail-
leurs la possibilité d’intenter une action en dommages contre les employeurs, mais,
en retour, leur assure une compensation rapide et siire, et c’est 1a le seul moyen dont
dispose le salarié qui a subi un accident du travail. Les tensions dans les régimes de
réparation des accidents du travail comme les changements technologiques, 1’évolu-
tion de la législation en matiére de recours en dommages ou de responsabilité civile,
les modifications dans la jurisprudence, de nouvelles découvertes concernant les
maladies professionnelles, un raffermissement des droits des travailleurs garantis par
la Charte des droits et des libertés ont donné lieu a diverses offensives pour contrer la
clause protégeant les employeurs de poursuites relativement aux accidents du travail.

A P’occasion d’affaires récentes devant les tribunaux, les travailleurs victimes
d’accidents ont plaidé que la clause excluant les recours civils enfreignait les articles 7
et 15 de la Charte. Ils soutiennent que, implicitement, I’article 7, qui a trait 4 la
sécurité des personnes, leur permet d’engager des poursuites afin d’obtenir compen-
sation pour des blessures corporelles. Ils estiment aussi que I’exclusion de la respon-
sabilité civile des employeurs qu’on retrouve dans les lois sur les accidents du travail
est discriminatoire, parce qu’elle préte a distinction entre ceux qui sont assujettis a la
loi et ceux qui ne le sont pas.

Le présent article rejette I’opinion selon laquelle la clause d’exclusion des
employeurs en matiére de responsabilité civile n’est pas constitutionnelle. Il étudie les
conséquences que pourrait entrainer son abolition et retient que cette exclusion
remplace le droit de poursuivre par un droit également valide d’obtenir redressement
sous un régime fondé sur des prérogatives collectives plutét qu’individuelles. L’arti-
cle affirme que la réparation assurée uniquement par la législation n’est pas discrimi-
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natoire au point d’abolir la similarité des recours, mais bien que, au contraire, cette
exclusion se justifie, car elle agit de facon a répartir les ressources plus rationnelle-
ment de telle sorte que des considérations a la fois sociales et économiques fort légiti-
mes sur lesquelles reposent les compensations favorisent les travailleurs.

Enfin, ’article signale deux aspects concernant la compensation des accidents
du travail qui auraient besoin d’étre corrigés, en particulier 'immunité des
employeurs pour préjudices volontaires et la réparation inadéquate des dommages
causés par les maladies professionnelles. Parce que ces deux questions sont de nature
a déconsidérer le caractére d’équité du systéme de réparations des accidents du
travail en général, elles constituent une menace pour les dispositions qui protégent les
employeurs contre les recours en matiére de responsabilité civile. Aussi, doivent-elles
étre soumises aux régles d’équité établies par la jurisprudence. Des réformes législa-
tives s’imposent donc pour insérer dans les diverses lois sur les accidents du travail
des mécanismes susceptibles de redresser les injustices qui sont apparentes dans ces
deux domaines. L’adoption de certaines mesures d’exception et différentes modifica-
tions sont, par conséquent, nécessaires sur ces deux matiéres, si I’on veut améliorer
les régimes actuels et conserver I’exclusion de la responsabilité patronale qu’on
retrouve dans la législation.
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