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The Role of the State in Canadian
Labour Relations

Jeffrey Sack
and
Tanya Lee

The authors examine the role of the State in industrial rela-
tions in Canada. They address themselves particularly to the ques-
tions in which circumstances and to what extent the State should
intervene.

The purpose of this paper is to examine the role of the State in in-
dustrial relations in Canada. It proceeds from the conviction that there can
be no absolute statement valid for all circumstances as to the desirability of
State intervention in labour relations. It makes little sense to say that the
State should never intervene in labour relations for, by failing to intervene,
the State may assist one of the parties just as effectively as if it stepped in to
lend its support to one side or the other. Moreover, although a policy of
non-intervention is rationally supportable, where both sides are equal in
power, such a policy is not so readily defensible if as a result the government
leaves business to ‘‘fight it out’’ with a weak labour movement. In short,
the decision not to regulate must be seen as a deliberate policy choice. The
question, therefore, is not whether the State should intervene, but in which
circumstances and to what end.

In this regard, it must not be forgotten that in Canada, where a federal
system prevails with a divided jurisdiction in labour relations, governmental
intervention is not monolithic: the State acts through various agents in-
cluding the federal and provincial governments, courts and labour relations
boards, and these bodies may on occasion work toward the same, and on
occasion toward different goals'. Moreover, this complex web of interven-
tion in labour relations is the product of a particular historical evolution
which must be appreciated if the purpose and impact of State intervention is
to be correctly assessed. Indeed, as comparative labour law teaches us, col-
lective bargaining institutions cannot be understood if they are wrenched
from their particular social and political context?

+ SACK, J. and T. LEE, Sack, Charney, Goldblatt and Mitchell, Toronto, Canada.
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THE HISTORY OF STATE INTERVENTION IN CANADA

The State’s attitude toward trade unions in Canada has changed over
time. Nevertheless, several distinct phases can be identified and for the sake
of convenience can be described as follows: (1) hostility, (2) an attempt at
pacification through mandatory conciliation, (3) the fostering of collective
bargaining combined with neutrality regarding the outcome, and (4) cur-
rently, in some jurisdictions, retrenchment.

Hostility

In the eighteenth century, the English courts created the doctrine of
criminal conspiracy which made it an offence for workers to organize. This
doctrine was enshrined in two Combination Acts® at the turn of the nine-
teenth century. Although a third Combination Act* was passed in 1825,
which ameliorated conditions to a limited extent,’ because of judicial inter-
pretations it remained a tall order for labour to satisfy legal restrictions sur-
rounding the right to strike. In 1871, however, the British Parliament
enacted two important statutes, the Criminal Law Amendment Act®and the
Trade Union Act,’ the first of which legalized peaceful strike action,
although it remained a penal offence to use threats of violence, and the se-
cond of which immunized union members from prosecution for criminal
conspiracy even though the trade union’s objectives might be in restraint of
trade.

Canada, with close ties to Britain, soon followed suit. In 1872, after the
unpopular prosecution of striking Toronto printers on conspiracy charges,
the Canadian Parliament followed the lead of the British Parliament, and
passed the Criminel Law Amendment Act,® which permitted peaceful
picketing, and the Trade Unions Act,® which declared that the purposes of a
trade union were not unlawful merely because they were in restraint of
trade. However, this purported legitimation by the State of union activity
was more apparent than real'®. Peaceful picketing was not finally removed
from the ambit of criminal prosecution until 1934, and the courts resorted
with increasing frequency to a truly astonishing array of tort remedies in
order to issue labour injunctions against striking workers. This practice, of
course, served only to confirm labour’s perception of a historical associa-
tion of the judiciary with business. Not until the 1970’s did Ontario, the
most heavily industrialized province in Canada, move to restrict the is-
suance of ex parte injunctions, and vest some powers to regulate picketing
in the labour board.
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Pacification through Mandatory Conciliation

In the face of growing class conflict, and with a view to securing in-
dustrial peace, the Canadian government, in the early 20th century, began
to experiment with the notion of conciliation of labour disputes. In 1900 the
federal Parliament passed an act which promoted conciliation, but because
conciliation was voluntary, it did not enjoy a great success. Then, in 1903
the Railway Disputes Act'! was passed, which provided for the compulsory
investigation of disputes in the railway industry and the issuance of non-
binding awards. Finally, in the most significant legislative intervention dur-
ing the pre-World War II period, Parliament in 1907 enacted the Industrial
Disputes Investigation Act'2,

The basic outlines of this act had been proposed by William Lyon
Mackenzie King who was then the Deputy Minister of Labour and later
became Prime Minister of Canada. Like much other labour relations
legislation in Canada, it was an attempt to cope with a controversial labour
conflict, in this case a strike of Alberta coal miners which threatened prairie
residents with a mid-winter coal shortage. Under the act, if a conciliation
board, composed of representatives of the parties and an independent chair-
man, failed to induce a settlement, the board’s report containing recom-
mendations was made public. Although the report was not binding on the
parties, Mackenzie King hoped that publication would pressure the parties
to abide by the board’s recommendations for fear of alienating public opi-
nion. Nonetheless, until this point the parties were not free to engage in in-
dustrial conflict.

How was it that this legislative initiative, which set a precedent for
State intervention, was acceptable in a laissez-faire economy? According to
Professor Craven, Canadian business was already accustomed to an active
governmental role in the development of the infrastructure necessary to
support Canada’s natural resource-based economy. Be that as it may,
King’s strategy of industrial peace was only partly successful, since most
Canadian employers failed to see any need to extend recognition to unions.
As Professor Craven notes, liberal policy was ultimately not to interfere
with management rights, and, when disputes proved intractable, King was
left to utter ‘‘bromides about the importance of right attitudes’’ %,

The shortcoming of the act, from labour’s viewpoint, was obvious: it
concentrated on protecting the public from work stoppages without protec-
ting the right of employees to organize, negotiate and resort to economic
sanctions. The act established no mechanism to resolve contests over union
security and recognition, which were frequently the core issues in dispute.
Unions were deprived of their main weapon, the strike, while the employer
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was free during the cooling-off period to stockpile, discriminate against
unionized employees, import strikebreakers and hire private police. As a
result, ““many strikes were broken before they had even begun’’'4,

Indeed, as Professor Morton points out, the pattern of board reports
under the act was to secure improved conditions and wages at the expense of
and without granting union recognition. Thus, rather than laying the issue
of union recognition to rest, the act introduced a long, turbulent and
ultimately destructive period of union-management conflict. In Morton’s
view, by failing to resolve the recognition issue, the act contributed to conti-
nuing industrial and social conflict. It did nothing to address the problem of
jurisdictional strife and dual unionism. Instead, it was used to legitimate
agreements between employers and company-dominated employee
organizations, at the expense of independent trade unions’.

Fostering Collective Bargaining
The Private Sector

During World War II, when the federal government assumed nation-
wide jurisdiction over labour relations, the federal government headed by
Mackenzie King introduced the Wartime Labour Relations Regulations
(P.C. 1003). This Cabinet Order, issued in 1944, is generally perceived as a
significant milestone because it contained a comprehensive framework for
the recognition of trade unions, thereby rendering recognition strikes un-
necessary. P.C. 1003 was influenced by earlier experiments with mandatory
conciliation, !¢ the U.S. National Labour Relations (Wagner) Act of 1935,
and various provincial precursors (including Ontario’s 1943 Collective
Bargaining Act).

Why did Mackenzie King, who was previously more concerned about
industrial peace than about the right of employees to be represented by in-
dependent trade unions of their own choosing, finally move to institute a
system which would require collective bargaining? The enactment of P.C.
1003 must be considered against a background of political and economic
organization by labour. In 1932-1933 a political party called the CCF (Co-
operative Commonwealth Federation) was formed. Its program, as outlined
in the Regina Manifesto, was basically socialist. While in its early years it
did not have the support of organized labour, the CCF grew steadily,
especially in the west of Canada. By the end of 1941, it was the official op-
position party in Saskatchewan and, in 1944, the government. By 1942, a
poll indicated that the CCF could claim support from 23% of all Cana-
dians; by September 1943, the CCF led all parties in the polls. In the 1943
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Ontario election, the CCF won 32 percent of the popular vote in Ontario
and formed the opposition. The growth of the CCF, by now endorsed by
the Canadian Congress of Labour, constituted a threat to the traditional
parties, both Liberals and Conservatives,'” and to the government of Prime
Minister Mackenzie King. In the face of this threat, although not because of
it alone, King moved to implement P.C. 1003.

Another element, adding to the pressure for change, was a dramatic in-
crease in industrial conflict. In 1943, the year prior to the introduction of
P.C. 1003, there were more strikes than in any previous year in Canadian
history. Indeed, the number of work stoppages and striking workers exceed-
ed figures recorded in following years until 1965'. In 1943 one out of 3
workers engaged in strike action'. Thirteen thousand steelworkers went on
strike. Nine thousand coal workers went on strike. Twenty-one thousand
aircraft workers went on strike. Faced with an industrial relations crisis, the
King government sought the advice of the National War Labour Board, and
adopted the recommendations of its chairman, Justice C.P. McTague, who
urged a national labour code, as in the United States, to settle the union
recognition issue.

Given the turbulent labour situation in 1943, several academics have
recently argued that the government was motivated, in passing P.C. 1003,
not by a commitment to collective bargaining, but rather by a desperate at-
tempt to restore industrial peace?. Whether or not this was the governments
motivation, P.C. 1003 had the effect of promoting collective bargaining
and, in subsequent federal and provincial legislation, the commitment to
collective bargaining was made explicit?',

The central features of P.C. 1003 and successor labour codes can be
described as follows: (1) non-managerial employees (other than excluded
categories, such as agricultural workers) have the right to form and join
unions; (2) acts by employers to prevent employees from exercising the right
to unionize are prohibited; (3) labour boards are authorized to certify
unions, on proof of majority support, as bargaining representatives in ap-
propriate (usually plantwide) bargaining units; (4) once certified, the union
becomes the exclusive bargaining representative of all employees in the
bargaining unit whether or not they are union members; (5) employers are
required to bargain in good faith; (6) prior to a resort to economic sanc-
tions, the parties are required to participate in government-sponsored con-
ciliation; and (7) during the term of a collective agreement the parties can-
not engage in strikes or lockouts, but must instead submit differences aris-
ing under the collective agreement to grievance arbitration by a neutral third
party.
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This scheme, which since the War has been entrenched in labour rela-
tions legislation across Canada, is commonly administered by labour
boards, rather than courts, since the latter are not only regarded as tradi-
tionally unsympathetic to labour, but are also considered ill-suited for per-
forming administrative functions, have no expertise in labour relations, and
are encumbered by lengthy and costly procedures?. In general, representa-
tion rights are determined by labour boards and collective agreement
disputes are adjudicated by arbitrators, while the courts exercise a narrow
power of judicial review over board decisions and arbitration awards, and
deal with areas which legislatures have not addressed, e.g. in most jurisdic-
tions, the regulation of secondary picketing.

Most students of industrial relations would agree that the Canadian
certification process has fostered employee organization. Prior to the
passage of P.C. 1003, many unions failed in their recognition strikes, but
after the passage of P.C. 1003 the pace of union organization soon ac-
celerated®. In 1942 union membership stood at 578 000; by 1947 it had
reached 912 000%. This represented an increase from 20,6% of the civilian,
non-agricultural, labour force to 29,1%. From 1945 to 1983 union member-
ship in Canada, as a proportion of all non-agricultural workers, increased
from 25% to 40%?*. In the United States, in the same period, the propor-
tion declined from 35% to below 20%%. As of 1987, union membership in
Canada numbers 3 781 485 (37,6%)?. Although of the 2 million increase in
union membership between 1961 and 1987 more than 50% can be attributed
to the public sector,? the increase is not linked solely to the growth of public
sector unionism, for growth has also occurred in the private sector?,

Yet, while the policy of the Canadian State, from the 1940’s to the pre-
sent, has been to create a framework which will facilitate collective bargain-
ing, when it comes to bargaining outcomes the State remains resolutely
neutral. In effect, the government establishes conditions which entitle
unions to enter a boxing ring where minimal Marquis of Queensbury rules
apply. There is to be no hitting below the belt. The employer must recognize
the union, discuss the union’s proposals, and intend to enter into a collec-
tive agreement. However, the State will not force either side to make con-
cessions. The terms of the deal are for the parties themselves to decide. Sub-
ject to the innovation in some jurisdictions of first contract arbitration, the
government will not intervene directly, or through a labour board, to
equalize the balance of power or to prevent one party from driving another
through economic force to accept a hard, even a harsh, bargain. In Canada,
as in the U.S., the State’s collective bargaining policy is founded on the
principle of voluntarism.



THE ROLE OF THE STATE IN CANADIAN LABOUR RELATIONS 201

The Public Sector

The evolution that occurred in the private sector was subsequently
repeated in the public sector, at an accelerated pace and in a compressed
time period. Although the first legislation providing for public sector
bargaining in Canada was introduced in Saskatchewan by the socialist CCF
government in 1944, it remained an anomaly for 20 years. However, bet-
ween 1965 and 1975 all ten Canadian provinces and the federal government
passed legislation allowing their employees to collectively bargain.

The massive unionization of the civil service that ensued swiftly after
the passage of public sector labour relations legislation resulted in two
significant trends: first, unionization of white-collar occupations that had
previously been unorganized; second, the increase of Canadian national
union membership relative to international union membership as a percen-
tage of total union membership3,

Although there is general (albeit increasingly grudging) acceptance by
governments across Canada of the right of public sector workers to bargain
collectively, there is, in some jurisdictions, an unwillingness to accept the
public sector worker’s right to strike. At the present time, while half of the
provinces grant the right to strike in some form to government employees,
the other half (Nova Scotia, Prince Edward Island, Ontario, Manitoba and
Alberta) deny this right to government employees under any circumstances
and require that an impasse in bargaining be resolved by “‘interest’’ arbitra-
tion. Only the federal government allows its employees to choose between
the interest arbitration process and the conciliation/strike route at the
outset of each round of bargaining.

Even in those jurisdictions which allow public sector workers to strike
that right is not accorded to employees who provide so-called essential ser-
vices. Yet there is no uniformity in the designation of essential employees.
Thus, in 1982, the Supreme Court of Canada interpreted the federal Public
Service Staff Relations Act to hold that the federal government could
designate as essential all employees whose duties are related to the safety
and security of the public, and not just those specific employees whose con-
tinued attendance at work would be necessary for the safety of the public
during the strike. This ruling enabled the federal government to declare all
air traffic controllers as essential and thus undermine their ability to take
strike action®. In contrast, the (now defunct) B.C. Labour Relations
Board, when faced in 1976 with a strike at Vancouver General Hospital, the
largest general hospital in Canada, designated only a limited level of ser-
vices as essential and directed that as much of this work as possible should
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be done by employees of the hospital who were not members of the bargain-
ing unit (i.e. administrators), so that only a minimal number of striking
workers were compelled to work

Retrenchment

Outlined above is the Canadian State’s general approach even today to
private sector and public sector labour relations. However, Canada has not
been immune from the international trend in the 1970’s and 1980°’s of
government intervention in wage determination as a tool of macro-
economic policy®. The 1975 federal Anti-Inflation Act** imposed a three-
year program of mandatory wage and price controls in the private and
public sectors across Canada under the administration of an anti-inflation
board. In a period of double-digit inflation the government allowed a max-
imum 10% increase in the first year, 8% in the second and 6% in the third.
On October 14, 1976 the Canadian Labour Congress sponsored a one-day
general strike protesting the controls, but they remained in place until 1978.
Again, in 1982, the federal governement resorted to wage controls, this time
applying them to the federal public sector only, even though federal govern-
ment wage settlements in previous years had been moderate and consistent
with settlements in the private sector. This time, under the Public Sector
Compensation Restraint Act® increases could not be greater than 6% in the
first year and 5% in the second. Many, though not all, provincial govern-
ments likewise imposed wage controls on their public sector employees. As
in 1975, the legislation suspended collective bargaining and the right to
strike; however, the suspension of bargaining applied not only to wages, but
to all non-monetary working conditions as well. In effect, the normal func-
tions of trade unions were ‘‘put on ice’’ by the State for a two-year period,
surely unnecessarily and arbitrarily, since even during World War II, when
wage controls were imposed, the right to strike over non-monetary matters
was not suspended.

In addition to these broad-based assaults on collective bargaining,
there has been an increasing incidence of ad hoc interventions by govern-
ments in labour disputes in Canada. The table 1 shows a disturbing increase
in the number of occasions on which federal and provincial governments
have employed emergency back-to-work legislation since 1950.

At the provincial level, the vast majority of these ad hoc statutes have
been directed at the public sector (i.e. teachers, police, transportation,
hospitals), although some have been directed at the private sector (i.e. con-
struction, forestry, dairy workers). At the federal level, the legislation has
been directed at transportation industries and postal services?.
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Table 1
Back-to-Work Legislation, 1950-84

Federal Provincial
Years Jurisdiction Jurisdiction Total

1950-54 1 —

1955-59 1 1 2
1960-64 2 1 3
1965-69 2 8 10
1970-74 4 9 13
1975-79 6 16 22
1980-84 1 18 19
1984-88 4 11 15

Source: Canada, Department of Labour, Federal-Provincial Relations and Liaison Branch
(Ottawa).

On occasion back-to-work legislation has been accompanied by severe
punitive measures directed against those who engage in illegal strike activi-
ty. For example, when the federal government legislated the postal workers
back to work in 1987, it provided that any union official who violated the
legislation would be excluded from union office for five years. Québec’s
Essential Services Act, dubbed the ‘‘sledgehammer bill’’ when it was passed
in 1986, provides, not only for substantial fines, but also the loss of one
year of seniority for each day of an illegal strike by employees. Such draco-
nian measures, which clearly interfere with freedom of association, threaten
to become permanent fixtures of the labour relations scene. Thus, proposed
revisions to the Alberta Labour Relations Act would allow the provincial
Cabinet to decertify a union, should it engage in an illegal strike.

The temptation for the State to use its legislative power to advance its
position as employer has been seemingly impossible to resist. Thus, recent
amendments to Newfoundland legislation enable the provincial government
to designate up to 49% of government employees as essential without
having to afford access to arbitration. Under these amendments the govern-
ment can undermine the efficacy of a strike while thwarting access to alter-
native dispute resolution. Nor is the abuse of legislative power limited to the
public sector. In 1979, the Nova Scotia government enacted the ‘“Michelin
Bill”’ to guarantee to a multinational tire company a union-free environ-
ment by requiring majority support for unionization at geographically dis-
tant locations. Some provincial governments have gone so far as to change
the composition of their labour boards in order to ensure the unquestioning
implementation of intrusive labour policies.
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Clearly, the most extreme example of retrenchment in Canada is sup-
plied by recent labour legislation in British Columbia, enacted by a Social
Credit governement. Under this legislation, which establishes a permanent
framework for what would otherwise be exceptional State intervention, the
Cabinet has the power to end strikes and impose binding arbitration when it
decides that a major dispute is contrary to the public interest or a threat to
the province’s economy. This power applies to both the private and public
sectors. Furthermore, the B.C. legislation abolishes the province’s labour
board and gives the commissioner of a newly established industrial relations
council sweeping powers to intervene during collective bargaining. The B.C.
Federation of Labour has boycotted the council, so that for the time being,
management and labour are resolving their disputes outside the legislative
framework.

Some analysts say that the trend toward intrusive State intervention is
restricted to the public sector, but differ as to whether it is a temporary
phenomenon or a permanent repudiation of the social experiment which
began in the 1960’s with public sector collective bargaining?’.

The rise of unionism in the public sector calls for the development of a
new principle, or rather the extension of a traditional principle of ad-
ministrative law, to the field of labour relations. If the State ought not to
abuse its power, surely it ought not to use its legislative power to enhance its
own position as employer. In this regard, public sector workers should not
be singled out for special, adverse treatment,® should not be required to
subsidize services to the public through substandard wages,* and should
not be limited in their ability to bargain collectively either by the govern-
ment budgeting process (which then surfaces as a claim of limited ‘‘ability
to pay’’) or by a requirement to submit settlements for government review.

Moreover, depriving employees in the public sector of the strike
weapon cannot be justified on the basis that the government is the
employer. As Justice Wilson of the Supreme Court of Canada recently
observed in a Reference regarding the constitutionality of a federal public
sector wage control program:

In discussing the rationale advanced by the government in support of the Act — its
leadership function — it is important to keep in mind the two roles of government:
the government as legislator and the government as employer. In both these roles the
government may indeed have a responsibility to set an example for the country.
However, the government as employer has no greater power vis-a-vis its employees
than a private sector employer. As the Chief Justice pointed out in the Reference Re
Public Service Employee Relations Act (Alta.) (unreported, released concurrently),
the Canadian policy has rejected the notion that public sector collective bargaining
and strike action threatens the sovereignty of the elected government. Instead, we
have allowed collective bargaining and strikes to play an important role in public sec-



THE ROLE OF THE STATE IN CANADIAN LABOUR RELATIONS 205

tor labour relations. The rationale is clear; in most circumstances it is eminently
reasonable that the government bargain with someone from whom it wants to pur-
chase a service®,

While these remarks formed part of a dissenting judgment, the plurali-
ty of the Court did not address this issue. Justice Wilson concluded that, “‘if
both public and private sector employees are free to engage in collective
bargaining, which generally speaking they are, then public sector employees
should not be deprived of this freedom as a means of government getting
across its message, no matter how worthwhile that message may be”’. In the
case of essential employees, where arbitration is substituted for the right to
strike, there is similarly no justification for undermining the scope or in-
dependence of the arbitration process.

Further, there is a danger that intervention in public sector bargaining
may be the harbinger of incursion by the State into the entire collective
bargaining system, including the private sector:

It is arguable that the greater extent, scope, centralization and militancy of Canadian
public-sector unionism has provoked the most recent cycle of exceptional legislation
in Canada, notably temporary ‘emergency’ controls, beginning in 1975 and more
recently, comparatively frequent back-to-work legislation to end strikes. Paradox-
ically, labour’s very success since the 1960’s has provoked an even higher level of in-
terventionism during the 1970’s and 1980’s as Canadian governments at all levels at-
tempt to contain public sector spending. Public sector unionism may have rounded
out the post-war labour settlement, while at the same time putting it in jeopardy*'.

Indeed, Leo Panitch and Donald Swartz argue that the Canadian State
has retreated from its generalized endorsement of collective bargaining:

This new reliance on back-to-work legislation was part of a broader pattern of
developments, which characterized the onset of a new era in state policy towards
labour. What marked this transformation was a shift away from the generalized rule-
of-law form of coercion (whereby an overall legal framework both establishes and
constrains the rights and powers of all unions) towards a form of selective ad hoc
discretionary state coercion (whereby the state removes for a specific purpose and
period the rights contained in labour legislation*2,

Are we, as Panitch and Swartz suggest, in an era of ‘‘permanent excep-
tionalism”’? It is too early to tell. In general, the picture is mixed: against a
tide of conservative political victories, privatization, deregulation, and up-
ward redistribution of wealth, the post-war collective bargaining settlement
has not been dismantled, although there are storm warnings in British
Columbia. Although Conservative governments now dominate in most
Canadian jurisdictions, and the NDP (successor to the CCF) governs in
none, in most jurisdictions it is business as usual. First contract arbitration,
in effect in many jurisdictions, has not been repealed; Ontario has, in fact,
recently amended its legislation to make access to this remedy easier. It re-
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mains to be seen whether the newly-elected Conservative government of
Manitoba will repeal legislation, previously enacted by an NDP govern-
ment, which makes final offer selection available for the renewal of con-
tracts in the private sector, if approved by a vote of employees.

Most Canadian jurisdictions continue to leave to unions and employers
the ability to negotiate strong forms of union security. None have passed
“right to work”’ laws, permitting employees to work without complying
with union shop provisions. Indeed, a number of jurisdictions (the federal
government, British Columbia, Manitoba, Ontario, Québec and Saskat-
chewan) have made the payment of union dues mandatory for bargaining
unit employees, whether or not they are members of the union*,

In virtually all Canadian jurisdictions employers are not permitted to
hire permanent strike replacements. Indeed, in Québec an employer cannot
use the services of anyone but management to do the work usually done by
striking employees if the latter are in a situation of legal strike or lock-out*.
Although this legislation, unique in North America, was initially enacted by
a Parti Québécois government, it is noteworthy that it has not been repealed
by the current Liberal administration.

The Canadian Charter of Rights and Freedoms

In 1982 Canada acquired a Charter of Rights which entrenches fun-
damental freedoms in the Canadian Constitution, including an explicit
guarantee of freedom of association, subject to such reasonable limits as are
demonstrably jusfified in a free and democratic society. Since this basic law
operates to invalidate legislation or government action that is inconsistent
with its provisions, the courts are in a position, if they assert their authority,
to intervene in the labour relations field. Thus far, however, the approach
of Canada’s Supreme Court has been characterized by caution and
restraint. As a plurality of the Court recently observed, constitutionalizing
rights in the labour relations field would involve the Court *“in a review of
legislative policy for which it is really not fitted’’#’. Applying this approach,
the Court held that the right to strike is not protected by the guarantee of
freedom of association in the Charter.

The reaction of labour has been mixed. On the one hand, it is disap-
pointed that the Supreme Court has failed to pour into the Canadian
Charter of Rights the content of international treaties guaranteeing freedom
of association, such as ILO Convention No. 87, which has been interpreted
by the ILO’s Freedom of Association Committee to protect the right to
strike*. The perception of one judge of the right to strike as economic only,
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equivalent to a property right, does indeed appear to undervalue the social
and political role of trade unions, and their function of providing a means
for individuals to participate in self-government at the workplace?.

Moreover, the Court has a mistaken understanding of labour history.
The notion, for example, that the right to organize and collectively bargain
is a modern right, created by legislation of relatively recent vintage,* does
not accord with labour’s perception that the right to bargain collectively,
while reinforced and regulated by P.C. 1003 and successor legislation, is of
a fundamental order®. While collective bargaining is a phenomenon that
coincides with the industrial revolution, so too is mass suffrage; yet it can
hardly be said that the right to vote is not fundamental, but merely the crea-
tion of legislation.

On the other hand, labour has a deeply rooted suspicion of the
judiciary, based on its experience that the courts have never vindicated the
rights of labour. To quote the President of the Canadian Labour Congress:

The failure of the courts thus far to give recognition to the fundamental importance
of trade union freedoms should not, in retrospect, have really come as a huge sur-
prise to organized labour. From their very beginnings, trade unions have been view-
ed by the courts as illegal conspiracies in restraint of trade, and it took repeated
pressure by working people on elected representatives to overturn judicial decisions
and to protect trade union activities from constant attack in the courts. Moreover, it
was democratically elected governments, and not appointed judges, which the trade
union movement persuaded to erect the modern day collective bargaining system, so
as to provide working Canadians with the collective power to counterbalance the
otherwise un checked power of employers™.

Indeed, as Professor Arthurs notes, an examination of the common
law demonstrates that judges have virtually never created a right that could
be asserted on behalf of unions:

[...] Anglo-Canadian courts have been dealing with issues of individual and collec-
tive labour law for at least two hundred years. During that entire period, the courts
virtually never, not on any given occasion, created a right which might be asserted by
or on behalf of working people. Nor have they since the enactment of the Charter.
Nor — I conclude — is it likely that they ever will [...] those who call for or an-
ticipate such a development must be inspired by faith; they are surely not instructed
by historical experience.

[...] Under the Charter labour has lost the natural advantage of numbers, but gained
neither explicit recognition of its agenda nor legitimation of its status. This was a
poor exchanges!.

While there is no necessary connection between past practice and cur-
rent behaviour, continuity is a likelier prospect than discontinuity. In this
regard, a judicial policy of deference to the legislature in labour relations
holds at least the promise that the clock will not be set back to the pre-P.C.
1003 era.
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But does it? If the Charter cannot be successfully invoked by labour to
strike down regressive laws and stem the tide of exceptionalism, will the
same result follow where the Charter is used as a basis for attacking the col-
lective rights of labour? At this point, indeed, it remains an open question
as to how the Supreme Court will deal with attacks on the validity of ex-
clusive representation rights, first contract arbitration, union security provi-
sions, or the use of non-members’ dues for social or political causes, to cite
a few of the issues currently before Canadian courts. Professor Carter is
right in voicing alarm:

The application of the Charter to Canada’s industrial relations system is bound to be
a long and protracted process, making it difficult at this time to predict any final
result. The extent to which the Charter will re-shape our labour relations system is
still uncertain, and it is not yet clear whether Canadian courts will place a new em-
phasis on individual rights or take a more traditionally Canadian approach of giving
precedence to collective responsibility. Nevertheless, the Charter has already cast a
long shadow over our industrial relations system.

Perhaps the greatest concern is that the Charter could reshape the Canadian in-
dustrial relations system in a form more closely resembling the present American
model2,

The prospect of spending years in the courts defending trade union
rights is of great concern to labour, especially given the mixed response
from provincial superior courts®. It must now direct substantial resources
to fighting of f campaigns, funded in part by right-wing groups, aimed at us-
ing the Charter to dismantle the labour movement. In these circumstances,
victory in the courts for labour means at best the preservation of what it has
taken forty years to develop.

STATE INTERVENTION AND INTERNATIONAL LABOUR STANDARDS

In assessing Canada’s system of labour relations, it is helpful to have
regard for the standards developed by the ILO, of which Canada is a
member. The International Labour Organization has been active in
establishing international norms through the mechanism of conventions.
The primary conventions dealing with labour relations are the Freedom of
Association and Protection of the Right to Organize Convention No. 87
(1948), which provides in Article 2 that ‘““Workers and employers, without
distinction, whatsoever, shall have the right to establish and, subject only to
the rules of the organization concerned, to join organizations of their own
choosing without previous authorization’’, and the Right to Organize and
Collective Bargaining Convention No. 98 (1949), which seeks to protect
workers against anti-union discrimination in respect of their employment.
Canada is a signatory to Convention No. 87, and is bound by the interpreta-
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tions given to it by various ILO bodies, including the Committee on
Freedom of Association, the Committee of Experts and Commissions of In-
quiry.

ILO decisions may be said to reflect a consensus among member States
as to the desirable characteristics of a labour relations system, having regard
for the different socio-political cultures of different nations. Among these
characteristics are the right of workers to establish and join organizations
“‘of their own choosing’’, which have the right to freely draw up their cons-
titutions and rules, elect representatives, and administer their organization
without government interference. In this regard, the ILO has held that cer-
tification of the most representative union as the exclusive bargaining agent
for the unit, as occurs in North America, does not violate that right as long
as number of safeguards are observed. Thus, certification must be granted
by an independent body and the representative organization must be chosen
by a majority vote of the employees in the unit concerned®.

The right to strike is recognized by the ILO as one of the essential
means through which workers and their organizations may promote and de-
fend their economic and social interests. This right may be restricted only
where employees are engaged in essential services (i.e. services whose inter-
ruption would endanger the life, personal safety or health of whole or part
of the population), or are civil servants engaged in the administration of the
State, provided that such restrictions on the right to strike are accompanied
by adequate, impartial and speedy conciliation and arbitration pro-
ceedings®. According to the ILO, any restriction on bargaining over wages,
pursuant to a wage stabilization policy, should be imposed as an exceptional
measure and only to the extent that it is necessary, without exceeding a
reasonable period; moreover, it should be accompanied by adequate
safeguards to protect workers’ living standards>.

While the merits of particular ILO decisions may be open to debate, its
general approach of seeking to advance collective bargaining and freedom
of association, taking into account differing national contexts, is one wor-
thy of respect. In this regard, how has Canada fared? The answer is, in re-
cent years, not too well. Relatively few complaints emanated from Canada
in the 1960’s and 1970’s, but there has been an explosion of litigation during
the period of retrenchment that has characterized the 1980’s. Thus, the ILO
has criticized Nova Scotia and Ontario for removing the right to strike from
non-essential employees (Cases Nos. 1070 and 1071), Québec for imposing a
wage control program that lasted too long, and for restricting the right to
strike of teachers (Case No. 1171), B.C. for blocking negotiated increases
through the exercise of its budgeting authority and for subjecting set-
tlements to governmental review (Case No. 1173), Ontario again for rolling
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back negotiated wage increases and suspending bargaining on non-
monetary matters, as part of a wage control program (Case No. 1172),
Alberta for removing the right to strike from non-essential employees (Case
No. 1234), and Newfoundland for improperly restricting access by essential
employees to arbitration (Case No. 1260). Indeed, barely two months ago,
for the second time in two years, the ILO has castigated B.C. for violating
international labour standards, this time in inacting an Industrial Relations
Act limiting the right to strike and fettering arbitration (Case No. 1430).
This catalogue is not exhaustive, but it is sufficient to demonstrate a pattern
of repeated interference by Canadian governments with workers’ freedom
of association.

STATE INTERVENTION AND COMPARATIVE LABOUR LAW
Western Europe

In assessing State intervention in Canada, ought we to apply standards
from Western Europe? In this regard, one must not forget that the Cana-
dian labour relations system, which shares many features with the American
system, is radically different from the systems common in Western Europe.
First, under the North American system, the union chosen by the majority
of employees in a unit becomes the exclusive representative of all the
employees in the unit, while in most countries in Western Europe competing
unions represent only those employees who are members of the union,
although in some European countries collective agreements can be extended
to bind other employers in the same industry. Also, bargaining in North
America, while conducted by national and international unions, takes place
at the plant or local level. There is no system, as there is, for example, in
West Germany, of national bargaining, on an industry-wide basis, which in
turn supports and complements representation by works councils at the
local level”.

As the eminent comparative labour law scholar, Otto Kahn Freund has
observed, collective bargaining institutions are system-specific, and are not
easily portable from one culture or country to another, This point should
be borne in mind in assessing the view of one Canadian academic who has
urged the abandonment of our system of exclusive representation in favour
of a West German works council or some other European model of plural
or voluntary representation that would permit each worker to be
represented by the union of his or her choice®. It is worth remembering that
the principle of majoritarianism was adopted in order to assure the solidari-
ty necessary to prevent employers from establishing company-dominated
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unions and exploiting dual unionism. Indeed, were the system of exclusive
representation to be abolished, there is no reason to expect that Canadian
governments would immediately force a system of industry-wide bargaining
upon a reluctant business community, and displace local unions with works
councils. Instead, it is rather more likely, at least in those provinces where
governments are sympathetic to employer interests, that erosion of the prin-
ciple of exclusive representation would result in the encouragement of a
union-free environment®,

Again, whereas in Europe the practice of social concertation — involv-
ing the participation of business and labour, together with the State, in
macro-economic decision-making through consensus — has recently gained
considerable ground, as a result of inflation, recession and
unemployment,® the idea has yet to gain wide support in Canada. Business
and labour have danced ‘‘years of minuets [...] with government in efforts
to mould a consultative framework. So far each dance has ended when one
of the three finds an excuse to drop out”’%. In 1976 the Canadian Labour
Congress at its convention approved a manifesto calling for a tripartite Na-
tional Council for Social and Economic Planning which would have on its
agenda investment, housing, manpower, income distribution, industrial
development, social security, and health. However, in the atmosphere of
hostility and distrust engendered by wage and price controls, the prospect
for any such broad-ranging tripartite enterprise has dimmed, perhaps in-
definitely. At the 1978 CLC Convention, the manifesto was discarded as a
policy®?,

Apart from creation of a Canadian Labour Management Productivity
Council, whose focus is, as its name implies, restricted to concerns related
to production, the idea of tripartism has so far failed to take root in
Canada. Important segments of business fear that it would interfere with
their ability to advance their shareholders’ interests, while some unions are
convinced that labour could be co-opted into a regime where business has
more clout, with the result that workers would bear the burden of the
economy’s failure, but would not receive a fair share of its success.

The United States

Although Canada’s labour relations system has been strongly influenc-
ed by the United States, there are major differences between the two coun-
tries®. Thus, comparing the increase in union membership in Canada with
the decline in the U.S., many scholars have attributed the different ex-
perience to more favourable labour legislation in Canada®. Significantly, in
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most jurisdictions, in Canada, a union may obtain certification without a
vote if a sufficient number of membership cards are signed by employees in
the bargaining unit; in the several jurisdictions which call for a vote, the
vote is expedited. In the United States, on the other hand, an “‘election cam-
paign’’ takes place during which the employer has an opportunity to launch
an anti-certification campaign designed to influence the employees at the
workplace; when this occurs, the union’s record of success falls sharply.

The contrast is, indeed, dramatic. Since the Second World War, Cana-
dian labour legislation in the more densely populated provinces has
undergone incremental, progressive change, including a strengthening, dur-
ing the 1970’s, of the remedial power of labour boards to deal with
employer unfair labour practices. On the other hand, the provisions of the
U.S. National Labour Relations Act have been trapped in a time warp,
because of a political deadlock at the national level. The decisions of the
Supreme Court, and Reagan-appointed members of the NLRB, have been
such that to many trade union leaders in the U.S. the NLRA is a ‘‘dead let-
ter’”’.

Professor Tribe has vividly captured the U.S. Supreme Court’s attitude
toward labour in the following passage:

In theory, of course, employers and employees are supposed to get even-handed
treatment in the legal administrative framework within which labour disputes — in-
cluding those involving free speech — are handled. In reality, however, workers
found themselves at a substantial disadvantage. When unions speak out in political
matters, for example, they must (upon request) refund to dissenting members the
pro-rated cost of such activity. Corporations do not have this problem; corporations
may speak out on political subjects in spite of shareholders’ dissent. Corporations
also speak with a far louder voice, heavily out-spending labour on the dissemination
of their views. Indeed, the proof of this imbalance of power can be seen in the result:
‘the failure of labour to pass any legislation affecting the basic structure of private
sector bargaining since 1935°, and the decline in the rate of union representation of
American workers from 35 percent in 1940’s, to barely 20 percent in 1980.

The Court’s apparent unwillingness to give unions the full measure of First Amend-
ment protection cannot be justified by the argument that unions pursue narrowly
economic goals. In the first place, this is simply not true of all unions, many of
which, like the Longshoremen’s Union and I.L.A. are willing to ‘hit the bricks’ on
issues other than wages and benefits. In the second place, to the extent that unions
have foresaken broader issues, the current orientation has been shaped to a large
degree by the Supreme Court itself — for example, in the Court’s highly restrictive
subject-of-bargaining doctrine®®.

Professor James Gray Pope has spoken in cosmic terms to make the
same point:

In a black hole, ‘[o]ur common sense notions and our cherished scientific laws take a
very heavy beating, and right in the centre [...] they cease to have any meaning at
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all’. Over the past three decades, the Supreme Court has, in effect, relegated labor
protest to a black hole, not by casting it down, but by building up a body of first
amendment protections outside the labour area while leaving labor to the doctrines
of the past.

Certainly, the anti-union environment in much of the U.S. (though
some states, such as New York and Michigan have a relatively high union
density) is reflected in concerted campaigns to defeat attempts at organiza-
tion, and in the prevalence of right-to-work laws which prohibit union shop
provisions. Professor Barbash speaks of a New Industrial Relations era, in
which business has decided to rid society of collective bargaining because it
believes that union interference with the free operation of the labour market
creates inefficiency, and inhibits the ability of business to adapt quickly,
through changing personnel policies, to the economic exigencies of the
moment®. Whether this era is short-lived or not may well depend upon the
policy of the State in the post-Reagan period.

Critical Legal Studies scholars, too, while they extoll the Wagner Act
of 1935 as an ‘‘extraordinary historical achievement’’, have tracked the nar-
rowing of the U.S. National Labour Relations Act caused by judicial inter-
pretations which, in their view, effectively ‘‘cabin’’ union organizing ef-
forts®. These critics argue that the law treats workers and their employers as
juridical equals when they are not equals in fact,* and that the process of
collective bargaining amounts to a form of contractualism which keeps
substantive discontent within the parameters of what is considered tolerable
by the dominant class, and transforms unions into guardians of industrial
peace”.

However, this analysis is not so readily applicable to Canada. For one
thing, the Canadian labour movement has not been distracted by legalism
from political action. Unlike its American counterpart, it has maintained a
commitment to social democracy, by supporting the New Democratic Par-
ty,” which has been the governing or official opposition party in several
provinces, and has played an important role at the federal level. Moreover,
there is no reason to believe that Canadian courts will blindly follow
American precedent, rather than creating (as indeed they have) a distinctive
Canadian approach, based on Canada’s greater concern for collective
rights.

CHOICES FOR THE FUTURE

Since the passage of the U.S. Wagner Act, followed by similar legisla-
tion in Canada, it has been accepted that the State should seek to protect the
right of workers to organize, so as to strengthen the bargaining power of
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employees vis-a-vis their employers. Indeed, few would argue against the
notion that the State should establish a labour relations system that results
in the substantive improvement of workers’ economic conditions in their
daily lives. It should protect workers from arbitrariness by management,
and enhance workers’ ability to participate in industrial self-government?,

How does Canada’s labour law system measure up? To the extent that
the Canadian labour law system fosters certification, it has clearly
strengthened workers’ bargaining power. However, a substantial portion of
Canadian employees remain unrepresented, and the response of one
academic to this dilemma has been to urge the abandonment of the notion
of exclusivity”. In the view of another academic, an application of the
political process analogy would be to give collective bargaining rights to the
union which enjoys the most support in a unit, even if that support does not
amount to a majority’. An alternative remedy could be to extend collective
agreements to unorganized employees in the same industry, a practice that,
in fact, has roots in Québec, where a system of collective agreement decrees,
applicable to certain industries in designated economic zones, has been in
place since 1934,

Professor Adell speaks of ‘‘the pressing need for an overhaul of Cana-
dian labour relations law to provide effective machinery for employee
representation in the workplace’’ ™. It is in fact unacceptable that substan-
tial segments of the workforce are denied collective bargaining rights
altogether. In this regard, such rights should be extended to groups current-
ly excluded, e.g. agricultural workers, domestics, and supervisory staff. In
those jurisdictions where prohibitions apply to professional employees, they
should be removed.

Another source of continuing resentment on the part of labour is the
inability to deal with situations — plant closings, relocation, re-
organization, contracting out or out-sourcing — that are not addressed in
the collective agreement. The resentment is exacerbated by the fact that,
while arbitration is available for disputes arising during the term of a collec-
tive agreement, arbitrators are unanimous that, in the area of managerial
decision-making, what isn’t specifically taken from management by the col-
lective agreement is reserved to management. As Professor Langille points
out, this principle is contrary to even the minimum notion of juridical
equality of the parties” It strengthens the employer’s position during
bargaining and leaves the union helpless to respond to corporate decisions,
no matter how arbitrary, in areas not expressly covered by the agreement.
Moreover, although arbitration is useless in such circumstance as a remedy,
Canadian labour legislation bans all work stoppages during the term of the
agreement, in the interest of preserving industrial peace.
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In Professor England’s view, ‘it is no answer to say that the union
should have protected its position in the current collective agreement. The
most astute negotiators cannot foresee at the table all developments that
may occur during the lifetime of the agreement’’”. Even if such events
could be foreseen, management jealously guards such decisions as coming
within its sole prerogative, and is reluctant to bargain over anything other
than such matters as notice of layoff, severance pay, pension rights, and
retraining opportunities. Indeed, employers have no obligation even to in-
form the union of major corporate decisions unless at the time of bargain-
ing (and then only) a corporate decision that impacts upon the employees
has effectively been made, and the union has made a request for such infor-
mation.

There seems indeed to be a consensus among labour law and industrial
relations scholars that the State should intervene to expand the scope of
bargaining between the parties, and to enhance the ability of trade unions to
participate in decision-making, at the workplace level and at the level of
strategic planning’.

CONCLUSION

While unions have been successful in Canada (leaving aside B.C.) in
preventing the wholesale sabotage of labour legislation and in resisting the
revages of concession bargaining, as has occurred in the U.S., the past
decade has not been without its shadows. Although the State has generally
remained committed to the principle of collective bargaining, it has wavered
in that commitment, especially during recessionary periods, in its treatment
of public sector employees. Exceptional ad hoc intervention has grown
more frequent and threatens, at least in one province, to become perma-
nent. The growing tendency on the part of the State to erode collective
bargaining rights must be resisted, and further steps should be taken to
enhance those rights, if the State is to deliver fully to workers on the original
promise of equality of bargaining power, economic well-being and self-
determination.
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Le role de I'Etat dans les relations du travail au Canada

La présence ou 1’absence de 1’intervention étatique peut favoriser les intéréts
d’une partie ou d’une autre. Ces institutions que sont I'intervention étatique et la
négociation collective ne peuvent pas étre réellement bien comprises si elles sont
isolées de leur contexte social et politique particulier. L’attitude de 1’Etat vis-a-vis
les syndicats au Canada s’est manifestée de fagon différente selon les époques:
hostiltion de la négociation collective doublée d’une attitude de neutralité par rapport
au résultat et présentement, dans quelques juridictions, le retranchement.

L’Etat canadien a commencé A protéger la négociation collective en adoptant
en 1944 le P.C. 1003 basé en partie sur la loi Wagner américaine. La 1égislation
canadienne du travail protege le droit d’association, établit la pratique du monopole
de représentation au syndicat majoritaire, impose A 1’employeur I'obligation de
négocier et protége le droit des salariés & la gréve afin d’obtenir une convention
collective, mais demeure neutre eu égard au résultat de la négociation. Ce cadre
général fut appliqué au secteur public canadien dans les années 1960 et 1970, avec
cette réserve cependant que certaines provinces ont refusé d’octroyer le droit de gréve
aux employés du secteur public.

Au cours de cette période qualifiée de retranchement, i.e. la fin des années 70
et les années '80, 1’Etat s’est immiscé dans le processus général de négociation,
incluant méme 1’utilisation de la loi de retour au travail. Méme s’il n’y a aucune
distinction de principe entre le régime du secteur public et celui du secteur privé,
il est & noter que ces interventions de 1’Etat ont surtout visé le secteur public. C’est
durant ces années qu’on assiste & une explosion d’accusations contre le gouvernement
canadien auprés de 1’O.L.T. qui rendit des décisions critiquant la plupart des mesures
législatives des différents niveaux de gouvernements au Canada pendant cette période.
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Malgré cette approche de retranchement des gouvernements, 1’approche générale a
la négociation collective est demeurée en grande partie intacte. On peut méme noter
la présence de certains changements progressifs.

Adoptant une approche prudente, les cours se sont montrées réticentes 2
intervenir dans le systéme de relations du travail en appliquant la Charte canadienne
des droits et libertés. Cependant, les syndicats craignent que cette approche des cours
ne s’applique qu’a leurs contestations du systtme actuel et non aux attaques des
employeurs.

Le systéme canadien a mieux protégé la négociation collective que le systeme
américain. Alors que récemment la proportion de syndiqués par rapport a la main-
d’ocuvre non-agricole s’est accrue a prés de 40% au Canada, cette méme proportion
diminuait 2 moins de 20% aux Etats-Unis. Cette expérience américaine s’explique
en partie par le fait que le National Labor Relations Act s’est enlisé dans le statu
quo et par le fait que les employeurs ont mené de fagon concerté des campagnes
pour empécher 1’organisation syndicale.

Le systéme canadien differe également de celui qui prévaut en Europe de 1'Ouest.
Le monopole de représentation et 1a négociation décentralisée (au niveau de la firme)
constituent les principales différences entre le systdme canadien et les modeles
européens. I est cependant utile de se rappeler que le principe de 1a majorité prévalant
en Amérique du Nord fut adopté pour assurer la solidarité nécessaire et ainsi empécher
les employeurs de former des syndicats de boutique,.et d’exploiter la rivalité
syndicale.

Le systéme de base de négociation collective au Canada a besoin d’étre amélioré
A certains égards. Il faudra éliminer les obstacles & 1’organisation syndicale des
travailleurs; abolir les interdictions législatives & certains groupes, tels les travailleurs
agricoles, d’utiliser la négociation collective; abandonner la théorie arbitrale des
droits de gérance durant la vie d’une convention collective; étendre la portée de
la négociation entre les parties. Finalement, la participation syndicale 2 la prise de
décision au niveau de I’ atelier et au niveau de la planification stratégique devra étre

élargie.

El rol del Estado en las relaciones de trabajo en Canadd

La presencia o la ausencia de la intervencién del Estado puede favorizar los intereses
de una parte o de la otra. La intervencién del Estado y la negociacién colectiva
como instituciones, no pueden ser comprendidas si se les excluye del contexto social
y politico. La actitud del Estado frente a los sindicatos en Canad4, se manifiesta
de manera diferente segiin las épocas: hostilidad, tentativa de pacificacién por la
conciliacién obligatoria, la proteccién de la negociacién colectiva paralela a una
actitud de neutralidad en relacién a los resultados y actualmente, en algunas juris-
dicciones el atrincheramiento.



THE ROLE OF THE STATE IN CANADIAN LABOUR RELATIONS 223

El Estado canadiense comenz6 a proteger la negociacién colectiva, al adoptar
en 1944 el P.C. 1003 parcialmente basado en la ley americana Wagner. La legislacién
canadiense del trabajo protege el derecho de asociacién, establece la prictica del
monopolio de la representacién al sindicato mayoritario, impone al empleador la
obligacién de negociar y protege el derecho de los asalariados a la huelga con la
finalidad de obtener una convencién colectiva, no obstante es neutral en relacién
al resultado de la negociacién. Este cuadro general fue aplicado al sector piblico
canadiense en los afios 60s y 70s, con la exclusién de ciertas provincias que le
rechazaron el derecho de huelga.

Durante el periodo considerado como atrincheramiento, a fines de los 70s y
los afios 80s, el Estado intervino en el proceso general de negociacién, utilizando
incluso la Ley de regreso al trabajo. A pesar de que no existe ninguna distincién
de principio en los regimenes del sector piblico y del privado, es notable que estas
intervenciones del Estado se concentraron en el sector piblico. Fue durante estos
afios que se observé una explosién de acusaciones contra el gobierno canadiense
en la OIT, cuyas decisiones criticaron la mayor parte de las medidas legislativas
de los diferentes niveles de los gobiernos en Canad4. A pesar del atrincheramiento
de los gobiernos, la negociacién colectiva en general qued$ en gran parte intacta.
Incluso podemos notar la presencia de ciertos cambios progresivos.

Adoptando un enfoque prudente, las cortes se han mostrado reticentes a in-
tervenir en el sistema de relaciones de trabajo, aplicando la Carta Canadiense de
Derechos y Libertades. Sin embargo, los sindicatos temen que esta actitud de las
cortes se aplique a sus protestas contra el sistema actual y no a las de los empleadores.

El sistema canadiense ha protegido mejor la negociacién colectiva que el sistema
americano. La proporcién de sindicalizados en relaci6n a la mano de obra no agricola
creci6 cerca de 40% en Canadd, mientras que esta misma proporcién disminuyé a
menos de 20% en los Estados Unidos. Este hecho se explica porque el Acta Nacional
de Relaciones de Trabajo se establecié dada la situacién social americana y por el

hecho que los empleadores han realizado campaiias para impedir la organizacién
sindical.

El sistema canadiense difiere igualmente del que prevalece en Europa occiden-
tal. El monopolio de representacién y la negociacién decentralizada a nivel de la
empresa, constituyen las principales diferencias entre el sistema canadiense y los
modelos europeos. Sin embargo, es necesario recordar que el principio de la mayoria
que prevalece en América del Norte, fue adoptado para asegurar la solidaridad ne-

cesaria y asi impedir a los empleadores de formar sindicatos de fachada y explotar
la rivalidad sindical.

El sistema de base de la negociacién colectiva en Canadé tiene necesidad de
ser mejorado. Es necesario eliminar los obsticulos a la organizacién sindical de los
trabajadores; abolir los impedimentos legislativos para ciertos grupos, como los tra-
bajadores agricolas, de utilizar la negociacién colectiva; abandonar la teoria del
arbitrio de derechos de gerencia durante la vigencia de una convencién colectiva;
extender la negociacién entre las partes. Finalmente, debers ser extendida la par-
ticipacién de los sindicatos en la toma de decisiones al nivel del lugar de trabajo
y la participacién en la planificacién de estrategias.



