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Conference

Back to the Future of  
Canadian Labour Law

David J. Doorey

The invitation to present the 2019 H.D. Woods lecture came with a proposed 
subject: The Future of Canadian Labour Law. A wiser person may have sug-
gested something else, something less prone to fail the test of time. However, 
that person is not me, and while I will eventually address the question I was as-
signed, I will beg your patience because it will take me a while to get there. That 
is because I intend to start back in the 1980s, right around when Professor Harry 
Arthurs gave his 1984 H.D. Woods lecture1, and work forward to my ultimate 
conclusion that important clues about “the future of Canadian labour law” lurk 
in two big debates that occupied legal and industrial relations scholars in Canada 
through that decade. 

The first debate engaged comparative labour law and the question of how to 
restore access to collective voice for U.S. workers at a time when private sector 
union density there sat at about 15 percent, approximately the rate in Canada 
today. The second debate concerned the potential impacts on the laws of work 
of the newly enacted Charter of Rights and Freedoms. Two prominent former 
students of Arthurs will play prominent roles in my talk today. The first is Paul 
Weiler, a labour law legend here in British Columbia, where he helped draft the 
Labour Relations Code and then served as Chair of the B.C. Labour Board in the 
late 1970s, before leaving to become the first Canadian with a tenured position 
at Harvard Law School.2 Weiler’s proposals to create a sort of hybrid Wagner 
Model that combined features of the Canadian and U.S. versions may attract 
renewed interest on this side of the border as Canadian private sector union 
density continues its steady decline. The second is David Beatty, who presented 
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the H.D. Woods Lecture in 1987 and taught me Labour Law in 1990. Beatty’s 
predictions for a post-Charter labour law revolution were initially mocked. How-
ever, more recently, the arc of Charter jurisprudence has shifted towards Beatty’s 
normative vision.  

The First Debate: Paul Weiler and Comparative Labour Law 

In 1984, Paul Weiler published his famous Harvard Law Review article “Prom-
ises to Keep: Securing Workers’ Rights to Self-Organization under the NLRA” 
(“Promises to Keep”).3 That article, and related work, influenced a generation 
of U.S. labour law scholars and policy-thinkers. Weiler was writing at a moment 
when labour law and collective bargaining were widely recognized to be in crisis 
in the U.S.  Private sector union density there had fallen from near 40 percent in 
the 1950s to about 15 percent in the early 1980s and Weiler predicted, correctly 
as it turned out, that union density would fall below 10 percent by the turn of the 
century.4 His mission was to restore access to worker voice in the U.S. through 
collective bargaining, and he had some ideas on how to achieve this drawn from 
his extensive Canadian experience. 

His thesis was straightforward. Weiler believed that much of the problem of 
declining collective bargaining coverage in the U.S. could be attributed to poor-
ly designed labour laws. Therefore, he proposed a series of Canadian-inspired 
reforms to the National Labor Relations Act (NLRA). One batch of proposals 
aimed at improving the operation of the U.S. Wagner Model to enable easier 
access to union certification. For example, Weiler proposed Canadian style ‘instant 
certification ballots’ to replace the months’ long pitched battles common in 
the U.S., and extending stronger protections for the right to strike, such as by 
replacing the right of employers to permanently replace strikers with a rule like 
the one in effect in Ontario, which protected jobs for the first six months of a 
work stoppage.5   

However, Weiler recognized too that even if these reforms were implemented, 
the majority of U.S. workers would still never access full-fledged majority/exclu-
sive trade union representation under that Model. Therefore, in a second strand 
of reforms, he urged that U.S. labour law no longer rely entirely on the Wagner 
Model as the sole mechanism for collective employee voice.6 Referencing work 
by Canadian scholars Roy Adams and David Beatty, Weiler advocated for manda-
tory ‘employee participation committees’ (EPCs) designed loosely on the German 
works council model and joint health and safety committees, which were a rela-
tively new innovation in some Canadian provinces.7 EPCs would not be on par 
with ‘full-blown union representation’, but they could provide some worker voice 
where there presently was none, and they would give non-union workers a taste 
for collective voice and action.8 
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Weiler knew that in the U.S., section 7 of the NLRA protects a right of em-
ployees to engage in “concerted activities for mutual aid and protection”, which 
includes a limited right to strike for non-union and union employees alike. If 
Weiler’s proposed restrictions on the right of employers to terminate strikers were 
instituted, then non-union workers who were unhappy with their employer’s 
response to the new EPCs could strike.9 Moreover, if the prospect of striking 
without the protection of a union proved too daunting, as it often would, then 
the workers might just be tempted to join a real majority union.10 Weiler antici-
pated that the application of Section 7 to concerted activities outside of formal 
majority trade unionism would grow more significant as union density fell below 
10 percent, and he was right. More on this later.

As we know, none of Weiler’s proposed reforms came to pass. In fact, things 
have gotten much worse from a labour law perspective in the U.S. since Weiler 
wrote his influential comparative law pieces. Private sector union density has 
fallen to a startling 6.2 percent (2019), and unions have all but abandoned the 
NRLA certification model in favour of alternative forms of self-help collective 
pressure and voluntary recognition.11 Since the 1980s, the number of ‘right to 
work’ states that ban union security clauses has increased to 27 states, including 
northern industrial states like Michigan, Indiana and Wisconsin. In addition, a 
deeply divided U.S. Supreme Court last year ruled in Janus v. ACSME that em-
ployees in the public sector must opt-into the payment of union dues, effectively 
rendering the entire U.S. public sector “right to work”.12

The Second Big Debate:  On Romantics, Skeptics and 
Pragmatic Pluralists

The second big debate of the 1980s concerned the potential impacts on labour 
law of the newly enacted Charter of Rights and Freedoms. This debate engaged 
almost every labour law scholar in Canada, including Arthurs, Weiler and Beatty. 
The academic literature pigeon-holed commentators into three general camps 
with the following labels:

1.	 The “Sceptics”, starring Harry Arthurs

2.	 The “Pragmatic Pluralists”, starring Paul Weiler.

3.	 The “Romantic Liberals”, starring David Beatty.13

Arthurs was a leading Charter Sceptic, who argued that the courts have been 
screwing over workers for so long that only a naïve dreamer would believe that 
they would suddenly use their newly found power of constitutional judicial re-
view to chart a progressive way forward for workers.14 Sceptics cautioned against 
attempting to use the Charter proactively to advance workers’ rights, fearing it 
would backfire. 



198	 relations industrielles / industrial relations – 75-2, 2020

Weiler led the Pragmatic Pluralists camp, which shared the Sceptics’ concerns 
about the historical record of judges.15 However, more so than the Sceptics, they 
were prepared to give judges the benefit of the doubt. They doubted that the 
Charter would be used as a weapon to trample upon vulnerable workers and 
workers’ rights, and argued that judges would “muddle through on a case-by-
case basis”, shy away from activism and mostly defer to legislatures, but inter-
vene if they believed the state had clearly over-reached.16 Weiler argued that 
the Charter offered a “potentially valuable restraint on politicians who may be 
tempted to appeal to popular emotions to try and win elections by enacting laws 
that deny fundamental rights of a minority,” but also doubted that the Charter 
would ultimately reshape the law of work and argued that it should not.17

David Beatty was the leading, perhaps only voice in the Romantic Liberal 
camp.18 In a series of publications, including the 1987 book Putting the Charter 
to Work: Designing a Constitutional Labour Code, Beatty argued that the Char-
ter would, and should, lead to a fundamental redesign of the Canadian Wagner 
Model and of equality rights at work.19 Beatty envisaged the Charter ushering in 
a more just labour market that better protected the least advantaged Canadian 
workers after Charter judicial review caused the dismantling of the principles of 
majoritarianism and exclusivity upon which the Wagner Model rests.20 Only by 
abandoning the concepts of majoritarianism and exclusivity could labour law 
finally offer all workers access to collective bargaining.21

The Wagner Model of freedom of association (FOA) failed to protect both 
the positive and the negative freedom of association and, therefore, would not 
survive Charter scrutiny.22 It failed to protect positive FOA because it excluded the 
majority of Canadian workers, both by expressed law in the case of the many 
statutory exclusions (think agricultural and domestic workers, among many other 
excluded occupations), and in practice, by creating insurmountable obstacles to 
achieving the majority, excusive trade unionism that the Wagner Model required 
as a precondition for the practical exercise of collective bargaining and the right 
to strike. It failed to protect the negative FOA because it compelled employees 
to support a single union preferred by a majority of workers as a condition of 
collective representation at work.23 The negative FOA put a variety of features 
associated with the Wagner Model in the cross-hairs, including the principle of 
exclusivity, as well as union security provisions that required workers to join spe-
cific unions (closed-shop and union-shop) and pay union dues towards union 
activities unrelated to collective industrial governance. 24 

Beatty pointed to European systems of “plural” and “voluntary” collective 
representation, including German works councils, as examples of alterative 
models of collective bargaining that provide workers with genuine voice while 
compromising FOA less than the Wagner Model.  In these alternative models, 
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workers have greater choice as to which employee associations to join, or not 
join, and have the means to participate in collective decisions regardless of their 
union status.25 Beatty was not suggesting that in a post-Charter era the Wagner 
Model would suddenly be supplanted with one of the European models. Rather, 
the Charter would provoke a ‘conversation’ about labour policy that would 
eventually result in the dismantling of the Wagner Model and the evolution of 
a new Labour Code that included ‘principles’ drawn from the European experi-
ence.26 That new Code would guarantee all workers a means to participate in 
workplace decisions that was not contingent on proving majority support in a 
single trade union.27

During the Charter’s first 15 years, Beatty appeared to be wrong on every 
account. The Supreme Court of Canada (SCC) behaved precisely as the sceptics 
had predicted. Beginning with RWDSU v. Dolphin Delivery in 198628, to the 
1987 “Labour Trilogy” 29, to PIPS v. NWT (Commissioner)30 and McKinney v. 
University of Guelph31 in 1990, to Lavigne v. OPSEU in 199132, the SCC rejected 
Beatty’s analysis wholeheartedly. I was a student in Beatty’s Labour Law class in 
1990 in the midst of this wave of cases rejecting his thesis. I recall a particular 
class, following the release of the McKinney decision and after some ribbing 
from students, Beatty declared defiantly to the class that one day he would be 
“redeemed”. However, by 1991, Beatty had conceded defeat to the sceptics.33 
Professor Brian Etherington declared in 1992 that Beatty’s “naïve” and “sim-
plistic” predictions had been “soundly and repeatedly rejected”.34  The labour 
law academy, Beatty included, moved onto other endeavours, and the Charter 
entered a decade-long period of hibernation.

Then something unexpected happened. In a stunning reversal as a new century 
dawned, the SCC revisited its earlier narrow interpretation of FOA and embarked 
on a nearly two-decade long odyssey of reformation on freedom of association.35 
Beginning with the 2001 decision in Dunmore v. Ontario (Attorney-General)36, 
through 2007’s Health Services and Support - Facilities Subsector Bargaining Assn. 
v. British Columbia37 and 2011’s Ontario (A-G) v. Fraser38, and concluding with 
2015’s Saskatchewan Federation of Labour v. Saskatchewan (SFL)39 and Mounted 
Police Association of Ontario v. Canada (A.G.) (MPAO)40, the SCC charted a new 
FOA blueprint. While it will take years to unpack what this new bundle of rights 
and freedoms under s. 2(d) of the Charter means for workers in practice, the 
SCC’s unexpected change of direction shocked the labour law academy out of its 
Charter slumber. Some of us even dusted off Beatty’s old work and noticed that 
the new blueprint shared a lot in common with Beatty’s vision of a post-Charter 
labour law. Maybe Beatty was on the road to redemption. 

It is true that the SCC rarely followed Beatty’s reasoning in reaching its conclu-
sions, but there is no denying that the labour law landscape today looks much 
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closer to Beatty’s normative vision than at any time before. Occupational exclu-
sions from collective bargaining legislation have been struck down; constitutional 
rights to collective bargaining and to strike have been recognized; negative FOA 
has been recognized by the SCC41; in Pepsi-Cola Canada, while the SCC did 
not overrule Dolphin Delivery, it did subject the common law to limited Charter 
scrutiny through the backdoor by striking down the common law rule that all 
secondary picketing was “unlawful per se” as being inconsistent with “Charter 
values”.42 All of these developments are consistent with Beatty’s vision. However, 
the Wagner Model and its twin pillars of exclusivity and majoritarianism still reign 
as the dominant model of collective bargaining in Canada. Beatty’s prediction 
that constitutional judicial review would result in the courts striking down the 
Wagner Model has not, and will not likely in the future, come to pass. The SCC 
has stamped its approval on the Wagner Model.

And yet there are cracks in the foundation. The SCC has emphasized repeat-
edly in its recent section 2(d) decisions that the principles of exclusive majority 
representation in the Wagner Model mold are not required by the Charter.43 The 
Charter protects a “meaningful process of collective bargaining” that permits 
workers to associate and make collective representations to their employ-
er. Exclusive, majority trade unionism in the Wagner mould is but one model 
though which governments can instantiate these collective goals. This leaves 
the door open to experimentation with different models of collective bargain-
ing, and here is where I will tie the two big 1980s debates together around the 
subject I was assigned for this talk, The Future of Labour Law.

The Future of Canadian Labour Law:  The Legal Foreshocks 
Coming Our Way

The climate in Canada today is similar to that which greeted Weiler upon his 
arrival at Harvard in the mid-1980s. Private sector union density is in decline and 
could well fall below 10 percent of Canadian workers. It is not surprising, there-
fore, that there is heightened interest in Canada, as in the U.S., in alternative 
models of collective bargaining that could bolster or even eventually supplant 
the Wagner Model. In the near term, familiar debates over modest reforms to 
the Wagner Model will continue. The pendulum will swing back and forth on 
the margins with occasional tweaks of the Wagner Model as governments come 
and go, as has become the norm since the 1990s. However, the push to identify 
alternatives to the Wagner Model will accelerate as private sector union density 
falls towards 10 percent as occurred in the U.S. beginning in the 1980s. 

The big reform ideas will focus on models that build upwards from the 
Wagner Model, such as on broader-based and sectoral bargaining schemes44, and 
downwards from that Model, such as on the prospects for minority unionism and 
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other forms of non-majority, non-exclusive employee representation.45 Nothing 
new here; these ideas have been floating around policy discussions for decades. 
However, huge obstacles exist to reform that would fundamentally alter or even 
supplant the Wagner Model. Labour law reform is possible in Canada (unlike 
in the U.S.), but it has proven exceedingly difficult to make sustainable labour 
law reform. Recent experiences in Ontario and Alberta are demonstrative of a 
national pattern since the 1990s. In both provinces, even relatively modest labour 
law reforms aimed at facilitating collective bargaining were immediately repealed 
by newly elected Conservative and United Conservative Party governments in 
Ontario and Alberta, respectively. Conservatives have demonstrated no interest 
in facilitating greater private sector collective bargaining access and are more 
focused on weakening public sector collective bargaining, the last bastion of 
the Wagner Model. Labour law reform in Canada has become a deeply partisan 
exercise, as has long been the case south of the border.46 

It is exponentially more difficult to make substantial labour law reform stick. 
Consider the recent expert report commissioned by the Ontario Liberals, The 
Changing Workplaces Review. The experts were specifically encouraged by the 
government to consider new labour relations models to better protect precarious 
workers who have not benefited from the Wagner Model. Yet the Final Report 
dismissed sectoral bargaining as unworkable in sectors without a history of 
collective bargaining, which of course is precisely where sectoral bargaining is 
most needed.47 Baring a sudden, dramatic uptick in worker power and militancy 
prepared to challenge the political status quo such that even capital accepts the 
need for a new model of collective bargaining—similar to what occurred in the 
1940s—it seems unlikely in the present polarized political climate that a lone 
provincial government would take a leap of faith and introduce a brand-new 
collective bargaining scheme that empowers workers and their associations. Even 
were that to happen, the lifespan of the model could be a single political term. 

I am not suggesting that more fundamental collective bargaining reform, such 
as sectoral bargaining for example, will not eventually come to Canada. Every 
century re-invents labour law and we are two decades into this one. My point is 
that a safer bet is that a post-Wagner model of collective bargaining will emerge 
not by means of a sudden legislative tsunami, but in the wake of a series of 
smaller foreshocks. In the short time I have left, I will even hazard a guess at what 
some of those foreshocks might look like. There will be foreshocks that strike 
outside the boundaries of the Wagner Model, and one in particular that may 
soon rock the Wagner Model itself.

The first foreshock has already begun and will hit occupations presently ex-
cluded from the Wagner Model entirely. After the SCC’s decisions in Dunmore 
and Mounted Police Association of Ontario v. Canada (Attorney General)48, it 



202	 relations industrielles / industrial relations – 75-2, 2020

seems clear that the exclusion of entire occupations (such as agricultural, do-
mestic employees) from protective collective bargaining legislation is no longer 
tenable, a result Beatty predicted.49 The more interesting question is what sorts of 
collective bargaining models will emerge to cover previously excluded workers? 
Governments could sweep those workers into the Wagner Model.50 However, we 
know from Fraser that they need not do so. The decidedly non-Wagner Agricul-
tural Employees Protection Act (AEPA) that was upheld in that decision provides 
a potential roadmap for the design of a different sort of collective bargaining 
model that is Charter compliant, and yet much thinner than the Wagner Model.51 
The AEPA protects workers from reprisals for engaging in associational activities 
and recognizes a right of workers to be represented by minority unions or other 
“employee associations”, but imposes on the employer nothing more than a 
duty to engage in a “meaningful dialogue” with whatever employee association 
comes knocking. The AEPA also lacks a right to strike. The elephant in the room, 
post SFL, is whether the AEPA model will withstand Charter scrutiny now that 
there is a constitutional right to strike.52  

This absence of a right to strike in the AEPA may give rise to the next fore-
shock to hit Canadian labour law. The issue is already percolating up the judicial 
ladder.53 For workers in jobs excluded from the Wagner Model, the absence of 
statutory protections against reprisals for collective withdrawals of their labour 
is a glaring hole in Canadian labour law. If, as the SCC pronounced in SFL, “the 
right to strike is constitutionally protected because of its crucial role in a mean-
ingful process of collective bargaining”, and the Charter guarantees a meaning-
ful process of collective bargaining, then it is difficult to see how the complete 
exclusion of workers from protective labour legislation, and models such as the 
AEPA which do not protect a right to strike, can survive the next foreshock.  What 
model will emerge to fill this legal void remains unclear. What is clear is that the 
future Beatty predicted, in which the Charter would necessitate a policy conver-
sation about different models that could extend access to collective bargaining 
to all workers, is now upon us. Beatty’s belief that this conversation would ulti-
mately cast policy-makers’ gaze east towards European models of “plural” and 
“voluntary” collective bargaining, including in the form of works councils, may 
just yet prove prescient. 

A different foreshock may soon rattle the Wagner Model itself. It was fore-
shadowed in Weiler’s earlier work on how to restore collective voice in the U.S. 
Crucial to his model was the broad reach of the NLRA section 7 right of all em-
ployees to engage in “concerted activities for mutual aid and support”, which 
encompasses a limited right to strike for unionized and non-union workers alike. 
In the U.S., where some 94 percent of the private sector workforce is non-union, 
the application of section 7’s right to engage in concerted activities outside of 
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full-fledged Wagner-style collective bargaining “is all that matters” for most 
workers in labour law terms.54 In recent years, section 7 has provided important 
protections for hundreds of non-union workers participating in large-scale cam-
paigns across the U.S., often with the aid of worker centres, including mass fast 
food strikes, the “Fight for $15”, and campaigns by Amazon, Whole Foods, and 
technology workers.55 This form of collective resistance will become more com-
mon, and more necessary, in Canada as union density continues to decline and as 
worker frustration with economic inequality and lack of control over their work-
ing lives grows. The lack of legal protections in Canada for workers who engage 
in concerted activities outside of traditional trade union organizing and collective 
bargaining will be noticed.

Whereas the NLRA builds up from a general right to engage in concerted ac-
tivities, Canadian labour law is constructed upon a narrower right to engage in 
“trade union activities”.56  This difference is notable in cases involving non-union 
employees who are terminated in Canada for raising work-related concerns with 
their employers on behalf of themselves and coworkers.57 In the U.S., such ter-
minations amount to clear violations of NLRA section 7 with reinstatement as a 
likely remedy.58 In Canada, it would take an expansive and purposive reading of 
“trade union activities” in our collective bargaining statutes to extend the reach 
of unfair labour practice provisions to scenarios in which non-union workers ex-
perience reprisals for acting in concert without any union involvement at all.59 
Even if the laws were interpreted in this manner, nothing in Canadian law would 
protect workers who strike to protest the employer’s employment practices from 
reprisals.60 While such a strike is protected by s. 7 in the U.S., a strike by non-
union workers is never lawful under the Canadian Wagner Model. 61  

The absence of a general right to engage in concerted activities in Canada 
was rarely raised as a concern in labour law reform debates of the past. Weiler 
noted the absence of a s. 7 equivalent in Canada but did not propose add-
ing it to the B.C. Labour Relations Code when he wrote about reforms in the 
1980s.62 However, when he turned his attention a few years later to reforming 
U.S. labour law, at a time when private sector union density there sat roughly 
at Canada’s present levels, NLRA s. 7 loomed large, including its application 
to non-union workers. Similarly, the ongoing decline in private sector union 
density in Canada has drawn renewed interest in the need to protect workers 
who come together for mutual aid without the direct support of trade unions.63 
Some trade unions proposed the introduction of a “right to engage in concerted 
activities” in their submissions to the Changing Workplaces Review.64 More re-
cently, a federal government expert panel recommended “introducing a protec-
tion for concerted activities” into the labour standards section of the Canada 
Labour Code.65  Momentum is growing.



204	 relations industrielles / industrial relations – 75-2, 2020

The emergence of a Canadian “right to engage in concerted activities for 
mutual benefit and protection” would be a more substantial shift in Canadian 
labour law than the typical reforms we are used to, with uncertain implications. 
However, my guess is that it will emerge in some form anyways because it is a 
logical next step to ensure that workers have some basic protections when they 
come together to confront their employer in the manner the SCC envisions 
in its 21st century blueprint.66 Regardless of the model that might eventually 
emerge to supplement or even supplant the Wagner Model, it must include 
the basic right of workers to associate with one another without being fired 
for doing so. Even the thin model of collective bargaining in the AEPA protects 
a general right of workers to associate through a union or otherwise, which 
demonstrates that recognition of a general right to engage in concerted activi-
ties is no guarantee of a more empowered workforce. We need only look south 
of the border to confirm that. An expanded right of workers to engage in con-
certed activities may not come about because enlightened governments decide 
to protect workers, although it might. It might happen as part of a larger set 
of reforms that actually thins collective bargaining rights overall. The devil, as 
always, will be in the detail. 

Conclusion

To conclude, it is a safe assumption that the Wagner Model will be appear 
in the history sections of Canadian labour law texts a century from now, as-
suming labour law even exists as a category then. The substance of the law 
that will consume the rest of the text is anyone’s guess. Textbooks of twenty or 
thirty years from now may be mostly about sectoral bargaining in some form, 
or some other form of broad-based bargaining. However, I have argued that in 
the nearer term we are likely to experience smaller foreshocks that rattle exist-
ing systems of collective bargaining in Canada without fundamentally over-
hauling them. Hints as to what those foreshocks might look like may be found 
in earlier writing of leading labour law scholars who long ago began thinking 
about a post-Wagner Model landscape. 

Paul Weiler, the pragmatic industrial pluralist, believed that the road to re-
newed worker voice in the face of a failing Wagner Model must begin with 
a basic openness to alternative forms of collective bargaining that comple-
ment that Model and with effective protections of a right of workers to as-
sociate and strike when needed even when full-fledged majority trade union-
ism is unattainable. David Beatty, the romantic liberal, foresaw the end of the 
Wagner Model in Canada’s post-Charter future and the positive evolution of 
a new improved model that would finally provide all workers an opportunity 
to participate collectively in workplace decisions through “voluntary” or “plu-
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ral” models of collective bargaining. Meanwhile, their teacher Harry Arthurs, 
still the sceptic, recently shrugged and declared that, “collective bargaining as 
we know it will disappear” and be replaced by a focus on statutory standards 
“rather than industrial self-government”.67  It seems fitting for this talk to give 
Harry the last word.
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