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SITUATING CANADA’S COMMERCIAL SURROGACY BAN
IN A TRANSNATIONAL CONTEXT: A POSTCOLONIAL
FEMINIST CALL FOR LEGALIZATION
AND PUBLIC FUNDING

Maneesha Deckha*

In large part due to feminist interventions in the ear-
ly 1990s about the dangers of assisted reproductive tech-
nologies (ARTSs) for women, Canada banned several practic-
es related to ARTs when it enacted the Assisted Human
Reproduction Act (AHRA) in 2004. Notably, the AHRA pro-
hibited commercial surrogacy. Feminists feared that a
market in surrogacy would exploit and objectify marginal-
ized Canadian women who would be pressured into renting
out their wombs to bear children for privileged couples.
Since the early feminist deliberations that led to the ban,
surrogacy has globalized. Canadians and other citizens of
the Global North routinely travel to the Global South to
source gestational surrogates. In doing so, they partake in
an industry that heavily depends on material disparities
and discursive ideologies of gender, class, and race. Indeed,
the transnational nature of surrogacy treatment substan-
tially reshapes the earlier feminist commodification debates
informing the AHRA that took the domestic sphere as the
presumed terrain of contestation. Due to the transnational
North-South nature of surrogacy, a postcolonial feminist
perspective should guide feminist input on whether to allow
commercial surrogacy in Canada. I argue that when this
framework is applied to the issue, the resulting analysis fa-
vours legalization of commercial surrogacy in Canada as
well as public funding for domestic surrogacy services and
ancillary ARTs.

En 2004, le Canada adoptait la Loi sur la procréation
assistée (LPA), interdisant plusieurs pratiques reliées aux
technologies de procréation assistée pour les femmes, et ce,
en réaction aux interventions de féministes au début des
années 1990 sur les risques de ces technologies. La LPA in-
terdit particuliérement la maternité de substitution a vi-
sées commerciales. Certaines féministes craignaient que le
marché de maternité de substitution ait pour effet
d’exploiter et d’objectiver des femmes canadiennes margina-
lisées, qui pourraient se sentir poussées a louer leurs corps
pour porter les enfants de couples privilégiés. La pratique
de la maternité de substitution s’est mondialisée depuis les
premiéres discussions féministes ayant mené a sa prohibi-
tion. Les Canadiens et d’autres citoyens de pays du Nord
visitent réguliérement les pays du Sud a la recherche de
méres porteuses. Ce faisant, ils participent 4 une industrie
qui dépend fortement de disparités matérielles et
d’idéologies discursives de genre, de classe et de race. En ef-
fet, la nature transnationale du traitement de la maternité
de substitution reformule substantiellement les premiers
débats féministes sur cette marchandisation; ces débats fai-
saient partie du contexte de la LPA et voyaient la sphére
domestique comme le terrain de contestation présumé. En
raison de la nature transnationale Nord-Sud de la materni-
té de substitution, une perspective féministe postcoloniale
devrait guider I'apport féministe a la question de savoir si le
Canada devrait permettre la maternité de substitution a vi-
sées commerciales. Nous argumentons que le recours a une
telle perspective méne a une conclusion qui préne la légali-
sation de la maternité de substitution a visées commer-
ciales au Canada ainsi que le financement public de ser-
vices de maternité de substitution a visées commerciales et
de technologies accessoires de procréation assistée.
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Manchester Law School, at the Law and Society Conference at the University of British
Columbia, and at a faculty research seminar at the Birmingham Law School. The author
would like to thank Zheting Su and Liu Qian for their research assistance on Parts I and
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Introduction

In 2004, Canada enacted the Assisted Human Reproduction Act! elev-
en years after the Royal Commission on New Reproductive Technologies
(RCNRT) issued its report about the ethical and legal implications of as-
sisted reproductive technologies (ARTSs) in 1993.2 The Act, which started
out as the ninth in a series of bills in the area, prohibits and regulates
ARTs and arrangements relating to fertility treatments and other scien-
tific research involving human embryos.? In large part due to feminist in-
terventions about the dangers of ARTs for women, including the exploita-
tion and objectification feared from markets in reproductive materials and
medicine, Canada banned several practices related to ARTs.4 Notably,
payment to individuals for their gametes and commercial surrogacy were
prohibited.? The legislation favours an altruistic surrogacy model on the
grounds that commodification of pregnancy violates human dignity and
poses heightened concerns for women whose bodies are heavily invested
in ARTs and for children born from these technologies.$

L Assisted Human Reproduction Act, SC 2004, ¢ 2 [AHRA).

See Canada, Proceed with Care: Final Report of the Royal Commission on New Repro-
ductive Technologies (Ottawa: Minister of Government Services Canada, 1993) (Chair:
Patricia Baird) [RCNRT Report].

See Karen Busby & Delaney Vun, “Revisiting The Handmaid’s Tale: Feminist Theory
Meets Empirical Research on Surrogate Mothers” (2010) 26:1 Can J Fam L 13 at 24;
Dana Hnatiuk, “Proceeding with Insufficient Care: A Comment on the Susceptibility of
the Assisted Human Reproduction Act to Challenge under Section 7 of the Charter”
(2007) 65:1 UT Fac L Rev 39 at 40.

See Busby & Vun, supra note 3 at 24-26; Alana Cattapan, “Risky Business: Surrogacy,
Egg Donation, and the Politics of Exploitation” (2014) 29:3 CJLS 361 at 365, 370
[Cattapan, “Risky Business”].

5  AHRA, supra note 1, ss 6-7. Although the Act does not prohibit women from offering to
sell surrogacy services, it does prohibit payment or offer of payment to a woman to act
as a surrogate, thus precluding any commercial surrogacy arrangement from arising. It
is also illegal for anyone to advertise to pay a woman to be a surrogate, or to pay, offer
to pay, or to advertise for an intermediary to arrange the surrogacy arrangement; an in-
termediary is also prohibited from accepting payment to arrange a surrogate (see ibid,
ss 6(1)—(3)). Provinces and territories have jurisdiction for civil law and property under
the Canadian federal system, but in most of them, the law does not clarify whether sur-
rogacy arrangements will be enforced. Only Alberta and Quebec say they are unen-
forceable or absolutely null (see Family Law Act, SA 2003, ¢ F-4.5, s 8.2(8)(a); art 541
CCQ). But this has not stopped courts from adverting to these agreements when declar-
ing parentage and filiation (see Karen Busby, “Of Surrogate Mother Born: Parentage
Determinations in Canada and Elsewhere” (2013) 25:2 CJWL 284 at 296 [Busby, “Of
Surrogate Mother Born”]; Régine Tremblay, “Surrogates in Quebec: The Good, the Bad,
and the Foreigner” (2015) 27:1 CJWL 94 at 103-108).

6 The purpose statements in the AHRA connect dignity, health, and well-being with the
anti-commodification of women and children (supra note 1, ss 2(a)—(c), (f)). See also
Busby & Vun, supra note 3 at 39.
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Although feminist voices were instrumental in shaping the policy rec-
ommendations of the RCNRT that eventually culminated in the above-
noted prohibitions, other equity-seeking groups disagreed with the domi-
nant feminist position that ARTs or markets in reproductive materials
were harmful. Of particular note, queer scholars criticized the altruistic
model, fearing that without paying people for their gametes, supplies
would dwindle and preclude queer couples and individuals from becoming
parents.” More recently, some feminists have called for revisiting the
AHRA'’s core anti-commodification approach toward ARTs given changing
social mores.8

Given very recent constitutional and political developments, however,
it is unlikely that a review will materialize. Constitutionally, in the Su-
preme Court reference on the federal government’s ability to regulate
medical professionals and clinics providing fertility treatments, signifi-
cant portions of the Act were struck down as ultra vires federal powers.?
Politically, recent defunding of the already inactive regulator in this area
leaves the statute without any specialized enforcer.1 The present lack of

7 See Angela Cameron, “Regulating the Queer Family: The Assisted Human Reproduc-
tion Act”, Case Comment on DWH v DJR, (2008) 24:1 Can J Fam L 101 at 107, 116-18.
For additional discussion about the Act’s shortcomings vis-a-vis queer communities, see
the list of sources in Alana Cattapan, “Rhetoric and Reality: ‘Protecting’ Women in Ca-
nadian Public Policy on Assisted Human Reproduction” (2013) 25:2 CJWL 202 at 206, n
17 [Cattapan, “Rhetoric and Reality”]. Liberal feminists have also disputed the con-
straints placed on women’s reproductive autonomy, noting the benefits that markets in
certain reproductive material can bring to women (see Francesca Scala, Eric Montpetit
& Isabelle Fortier, “The NAC’s Organizational Practices and the Politics of Assisted
Reproductive Technologies in Canada” (2005) 38:3 Can J Pol Sci 581 at 592).

8  See Kristin Lozanski, “Transnational Surrogacy: Canada’s Contradictions” (2015) 124
Social Science & Medicine 383 at 388—89; Susan G Drummond & Sara R Cohen, “Elo-
quent (In)action: Enforcement and Prosecutorial Restraint in the Transnational Trade
in Human Eggs as Deep Ambivalence about the Law” (2014) 26:2 CJWL 206 at 207.

9 Reference Re Assisted Human Reproduction Act, 2010 SCC 61, [2010] 3 SCR 457 [Refer-
ence Re AHRA]. The Attorney General of Quebec submitted that substantial portions of
the AHRA constituted attempts to regulate the entire sector of medical research and
practice related to assisted reproduction and thus were ultra vires the federal govern-
ment. The Court held that sections 10, 11, 13, 14-18, 40(2), (3), (3.1), (4)—(5), and 44(2)—
(3) were ultra vires the federal government, partly due to overlapping legislation. Other
sections were upheld because, on the whole, while some of the AHRA may impinge on
provincial matters neither its dominant purpose nor effect was to establish a regime
that regulates or promotes the benefits of artificial reproduction.

10 See Anne Kingston, “Assisted Human Reproduction Canada: The Budget Cut Everyone
Missed”, Maclean’s (2 April 2012), online: <www.macleans.ca/society/science/assisted-
human-reproduction-canada-the-budget-cut-everyone-missed/>. For more on the extent
to which the Assisted Human Reproduction Agency of Canada failed to enforce the Act,
see Cattapan, “Rhetoric and Reality”, supra note 7 at 217-19; Francoise Baylis & Joce-
lyn Downie, “The Tale of Assisted Human Reproduction Canada: A Tragedy in Five
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political will to secure the enforcement provisions to support the AHRA’s
prohibitions accentuates the need for critical attention to what the AHRA
continues to ban. Indeed, given the absence of an expert regulator and the
patchwork nature of the revised statute post-reference,!! the statute and
what it attempted to regulate is ripe for a regulatory overhaul.12 The work
Canadian feminists have already begun in recommending law reform in
this area should continue apace.!?

In this regard, some feminists initially opposed to commodification,
but now aware of the pressure from reproductive tourism on national reg-
ulatory limits, may be ready to rethink the prohibitions in the AHRA. The
phenomenon of Canadians travelling abroad for fertility treatment needs
to be a prominent factor in these deliberations.!* Though documentation
of how many travel is scant, it is reasonable to assume that Canadians
are among the global elite who now commonly travel to the Global South
to actualize their desires to become parents through the reproductive ma-
terials and services that Southern women provide.!s This phenomenon is
acutely the case with gestational commercial surrogacy where scholars

Acts” (2013) 25:2 CJWL 183 [Baylis & Downie, “The Tale”]. Indeed, only one person has
ever been prosecuted under the Act (see Drummond & Cohen, supra note 8 at 208, n 6).

11 See Baylis & Downie, “The Tale”, supra note 10 at 194-201.

12 See ibid at 184, 201. Also, although the 2012 amendments to the AHRA repealed the
requirement under the old section 70 that a review be completed every three years, no
such review took place between 2007 and 2012 before the amendments took effect.

13 See Rachel Epstein, “The Assisted Human Reproduction Act and LGBTQ Communities:
A Paper Submitted by the AHRA/LGBTQ Working Group” (2008) [unpublished, ar-
chived at Shelbourne Health Centre]. I am also aware of two national feminist consul-
tations about the statute held by the National Association of Women and the Law and
the University of Manitoba Centre for Human Rights Research.

14 Scholars outside of Canada have emphasized the need for feminists to attend to the in-
ternational pressures and resulting exploitative relations that restrictive domestic fer-
tility laws can create (see Jyotsna Agnihotri Gupta, “Reproductive Biocrossings: Indian
Egg Donors and Surrogates in the Globalized Fertility Market” (2012) 5:1 Intl J Femi-
nist Approaches to Bioethics 25 at 31 [Gupta, “Reproductive Biocrossings”]; Jenni Mill-
bank, “Rethinking ‘Commercial’ Surrogacy in Australia” (2015) 12:3 J Bioethical In-
quiry 477 at 478 [Millbank, “Rethinking”]; Richard F Storrow, “Quests for Conception:
Fertility Tourists, Globalization and Feminist Legal Theory” (2005) 57:2 Hastings LdJ
295 at 295-96 [Storrow, “Quests for Conception”]). To my knowledge, only one legal
feminist in Canada has called for the review of the AHRA’s ban on commercial surroga-
cy due to global considerations (see Karen Busby, “Is it Time to Legalize Commercial
Surrogacy in Canada?’ (3 February 2015), Impact Ethics (blog), online: <www.
impactethics.ca/2015/02/03/is-it-time-to-legalize-commercial-surrogacy-in-canada/>).

15 See Sarah Franklin, “Not a Flat World: The Future of Cross-Border Reproductive Care”
(2011) 23:7 Reproductive BioMedicine Online 814 at 815; Anindita Majumdar, “The
Rhetoric of Choice: The Feminist Debates on Reproductive Choice in the Commercial
Surrogacy Arrangement in Indian” (2014) 18:2 Gender, Technology & Development 275
at 280.
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have remarked that it is the bodies of poor brown women that now pro-
duce babies for rich (primarily) white women and men.!¢ India is a global
hotspot for the practice,’” defined as an arrangement where surrogates
gestate embryos formed from the gametes of others (typically those of the
commissioning parents but sometimes emanating from third party do-
nors) and give up the baby upon birth in exchange for payment.!8

Gestational surrogacy differs from traditional surrogacy where a sur-
rogate also supplies the egg, and intra-uterine insemination (IUI) is used
to fertilize it.19 TUI is less invasive than in vitro fertilization (IVF), which
requires the woman supplying the egg to undergo ovarian stimulation,
superovulation, and egg retrieval. Gestational surrogacy relies on IVF;
eggs are retrieved from the intended mother or egg donor, fertilized with
the sperm of the intended father or sperm donor, and then, if an embryo
or embryos result, one or more will be placed into the surrogate’s uterus.20
Gestational surrogacy is thus a pathway for single women and heterosex-
ual or lesbian couples to produce a biologically related child when women
cannot become or stay pregnant. It is also a route to such a child for single
men or gay couples where traditional surrogacy is not feasible or desirable
due to the absence of parentage legislation that secures the fathers’ pa-
rental rights over the birth mother’s. In all situations, the gestational sur-
rogate will not have any genetic link to the child.2!

Canadians and other citizens of the Global North travel to India to use
gestational surrogates,?? and thus partake in an industry that, as many

16 For similar commentary in relation to the racialized black-white dynamics of affective
labour in gestational surrogacy in the United States, see April L. Cherry, “Nurturing in
the Service of White Culture: Racial Subordination, Gestational Surrogacy, and the
Ideology of Motherhood” (2001) 10:2 Tex J Women & L 83 at 117-18. For analyses of
the correlation between flows of capital and racial lines for human tissue in general, see
Nancy Scheper-Hughes, “The Global Traffic in Human Organs” (2000) 41:2 Current
Anthropology 191 at 193.

17 See Gupta, “Reproductive Biocrossings”, supra note 14 at 42—43.

18 See George Palattiyil et al, “Globalization and Cross-Border Reproductive Services:
Ethical Implications of Surrogacy in India for Social Work” (2010) 53:5 Intl Social Work
686 at 692.

19 See Jonathan W Knoche, “Health Concerns and Ethical Considerations Regarding In-
ternational Surrogacy” (2014) 126:2 Intl J Gynecology & Obstetrics 183 at 183.

20 See Lozanski, supra note 8 at 383; Susan Imrie & Vasanti Jadva, “The Long-Term Ex-
periences of Surrogates: Relationships and Contact with Surrogacy Families in Genetic
and Gestational Surrogacy Arrangements” (2014) 29:4 Reproductive BioMedicine
Online 424 at 425.

21 See Lozanski, supra note 8 at 383.

22 See ibid at 386-87; GKD Crozier, Jennifer L Johnson & Chrisopher Hajzler, “At the In-
tersections of Emotional and Biological Labor: Understanding Transnational Commer-
cial Surrogacy as Social Reproduction” (2014) 7:2 Intl J Feminist Approaches to Bioeth-
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feminists have highlighted, heavily depends on material disparities and
discursive ideologies of gender, class, and race.2? My purpose here is to
emphasize that the increasingly globalized nature of surrogacy treatment
substantially reshapes the earlier feminist commodification debates in-
forming the AHRA, which took the domestic sphere as the presumed ter-
rain of contestation. I thus proceed from the presumption that due to the
transnational North-South nature of surrogacy and Canadians’ participa-
tion in it, a postcolonial feminist perspective—not earlier Westcentric
feminist arguments—should guide feminist input for domestic reform in
Canada.2

By “postcolonial feminist”, I am referring to a theoretical framework
that prioritizes the perspectives of women in the Global South when
thinking normatively about a social problem and, in doing so, challenges
Western analyses, including those authored by Western feminists, which
encode colonial assumptions about the lives of non-Western women and
assume certain normative framings. Postcolonial feminism seeks to resist
the hegemony of Westcentric assumptions about the totalizing patriarchal
nature of non-Western cultures that create reductive and monolithic rep-
resentations of non-Western women as “victims” or “dupes” of their cul-
tures.?? To counter these discourses, postcolonial feminists seek to recu-

ics 45 at 46; Lisa C Ikemoto, “Reproductive Tourism: Equality Concerns in the Global
Market for Fertility Services” (2009) 27:2 Law & Ineq 277 at 285.

23 The transnational focus is not meant to obscure the high internal class stratification of
Indian society and the need to examine surrogates’ experiences when the commission-
ing parents are Indian nationals—a much less studied aspect of the industry (see Holly
Donahue Singh, “The World’s Back Womb?: Commercial Surrogacy and Infertility Ine-
qualities in India” (2014) 116:4 American Anthropologist 824 at 826).

24 As such, my argument shares a premise with other critically oriented investigations of
the responsibilities of economically affluent nations in relation to globalized health and
other phenomena, the conditions of which they help engender and from which they
benefit (see e.g. Mira Johri et al, “Global Health and National Borders: The Ethics of
Foreign Aid in a Time of Financial Crisis” (2012) 8:19 Globalization & Health 1; Natalie
J Grove & Anthony B Zwi, “Our Health and Theirs: Forced Migration, Othering, and
Public Health” (2006) 62:8 Social Science & Medicine 1931; Lawrence O Gostin & Rob-
ert Archer, “The Duty of States to Assist Other States in Need: Ethics, Human Rights,
and International Law” (2007) 35:4 JL. Med & Ethics 526). For a comprehensive analy-
sis of the normative reasons sending states should strive to curb the deleterious effects
of medical tourism on the health care access of citizens of the Global South, see I Glenn
Cohen, “How to Regulate Medical Tourism (and Why it Matters for Bioethics)” (2012)
12:1 Developing World Bioethics 9 [Cohen, “Medical Tourism”]. Since Cohen’s article fo-
cuses on the obligations of rich nations where the medical tourism of their citizens has a
negative impact on health care access for residents of the countries they travel to—in
contrast to entrenching exploitation—I do not engage in detail with his arguments here.

25 See e.g. Ratna Kapur, “Post-Colonial Economies of Desire: Legal Representations of the
Sexual Subaltern” (2001) 78:4 Denv UL Rev 855 at 866; Uma Narayan, Dislocating
Cultures: Identities, Traditions, and Third-World Feminism (New York: Routledge,
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perate and illuminate the agency and resistance of non-Western women
as well as the layered logics of their choices.26 They also aspire to eluci-
date how imperial relations of power interface with domestic gender rela-
tions to affect the lives of non-Western women and to excavate the knowl-
edges that these women have about their own lives.2’

Educing postcolonial feminism’s insights about the need to attend to
ongoing imperial relations of power as well as to correct the distorted view
of non-Western women that Western representations generate, and apply-
ing those insights to the reform of the AHRA, will enable a more inclusive
and just feminist response to the commercial surrogacy issue in Canada.
While inquiries into how destination countries like India and internation-
al organizations should regulate the industry are certainly called for and
have occurred,28 attention to what sending countries like Canada can do
within their own jurisdictional boundaries to respond to the inequities
that sustain the practice—a much less studied phenomenon—is also re-
quired.?® I address this central question by arguing that Canadian femi-
nists concerned about reproductive harms advocate for: (1) the legaliza-
tion of commercial surrogacy in Canada; and (2) public funding for domes-
tic surrogacy services and the ARTs required for domestic surrogacy to be
viable.

Part I explains Canada’s prohibition against commercial surrogacy as
well as the rise of the cross-border commercial pursuit of surrogate ser-
vices. In this latter focus, Part I describes the phenomenon of the gesta-
tional surrogacy industry in India. Part II considers the main postcolonial
feminist arguments for and against the industry as it currently operates

1997). I acknowledge that the terms West, non-Western, Global North, and Global
South enact their own type of essentialism, effectively glossing over the heterogeneity
and fluidity of the discourses, peoples, and cultures these categories denote. Still, the
terms help articulate the logics of domination that follow these geographic axes. For
more on this point, see Farah Godrej, Cosmopolitan Political Thought: Method, Practice,
Discipline (New York: Oxford University Press, 2011) at 15.

26 See Maneesha Deckha, “Pain as Culture: A Postcolonial Feminist Approach to S/M and
Women’s Agency” (2011) 14:2 Sexualities 129 at 132-33.

27 See Louise Racine, “The Impact of Race, Gender, and Class in Postcolonial Feminist
Fieldwork: A Retrospective Critique of Methodological Dilemmas” (2011) 3:1 Aporia 15
at 17-18.

28 For details of proposals for such regulation at the domestic level in India and at the
multilateral international level, see Yehezkel Margalit, “From Baby M to Baby M(anji):
Regulating International Surrogacy Agreements” JL. & Pol [forthcoming in 2016],
online: <papers.ssrn.com/sol3/papers.cfm?abstract_id=2586651>; Centre for Social Re-
search, Surrogate Motherhood: Ethical or Commercial (New Delhi: Centre for Social
Research (CSR), 2012), online: <www.womenleadership.in/Csr/SurrogacyReport.pdf> at
82-83.

29 See Lozanski, supra note 8 at 384.
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in India, explaining notable repressive and productive elements for the
women paid as commercial gestational surrogates. Part III then discusses
the domestic measures Canada should adopt to respond to the exploita-
tive aspects of the industry, namely, lifting the ban and providing corol-
lary funding for ARTSs entailed by surrogacy’s legalization.

Before proceeding, it is useful to consider terminology in this area.
Even though many ARTs are advertised to overseas clients in medical
treatment and tour packages, the common term “medical tourism”3° risks
painting those who travel as pleasure- or leisure-seekers rather than pa-
tients in need.’! The term obscures the suffering that many of those who
are keen to have a child, but cannot, experience through their inability to
actualize a fundamental life interest.?2 Scholars have argued that these
individuals and couples are not tourists, but rather are “in exile” from
their home countries that restrict their access to treatment due to sexual
orientation or marital status3? or child welfare and anti-exploitation prin-
ciples,34 or otherwise institute unreasonable delays, costs, or other obsta-
cles.35 I thus use the more neutral term of “cross-border reproductive
care”’ss to signal that this paper proceeds from a recognition that many in-

30 See e.g. John Connell, Medical Tourism (Oxfordshire: CABI, 2010) at 1.

31 See I Glenn Cohen, “Protecting Patients with Passports: Medical Tourism and the Pa-
tient-Protective Argument” (2010) 95:5 Iowa L Rev 1467 at 1471, n 4.

32 See Storrow, “Quests for Conception”, supra note 14 at 301-302; Hnatiuk, supra note 3
at 47-48.

33 See Gupta, “Reproductive Biocrossings”, supra note 14 at 33—34; Storrow, “Quests for
Conception”, supra note 14 at 306-307, 310. Several European nations, for example,
disallow singles and transgendered and gay and lesbian couples from accessing ARTs,
which are otherwise covered by national health care regimes (see K Berg Brigham, B
Cadier & K Chevreul, “The Diversity of Regulation and Public Financing of IVF in Eu-
rope and its Impact on Utilization” (2012) 28:3 Human Reproduction 666 at 669).

34 See Zeynep B Giirtin & Effy Vayena, “Reproductive Donation: Global Perspectives and
Cultural Diversity” in Martin Richards, Guido Pennings & John B Appleby, eds, Re-
productive Donation: Practice, Policy and Bioethics (Cambridge: Cambridge University
Press, 2012) 70 at 77; John B Appleby, Sarah Jennings & Helen Statham, “Reproduc-
tive Donation and Justice for Gay and Lesbian Couples” in Richards, Pennings & Ap-
pleby, supra note 34, 211 at 222—-24.

35 See M C Inhorn & P Patrizio, “Rethinking Reproductive ‘Tourism’ as Reproductive ‘Ex-
ile” (2009) 92:3 Fertility and Sterility 904 at 905; Petra De Sutter, “Considerations for
Clinics and Practitioners Treating Foreign Patients with Assisted Reproductive Tech-
nology: Lessons from Experiences at Ghent University Hospital, Belgium” (2011) 23:5
Reproductive BioMedicine Online 652 at 654; Andrea Whittaker, “Cross-Border Assist-
ed Reproduction Care in Asia: Implications for Access, Equity and Regulations” (2011)
19:37 Reproductive Health Matters 107 at 109-10.

36 Gupta, “Reproductive Biocrossings”, supra note 14 at 28. It should be noted that cross-
border reproductive care can flow both ways. Michal Nahman uses the term “reverse
traffic repro-migrations” to refer to the movement not of patients, but of medical staff,
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dividuals who cross borders to fulfill their dreams of a biological child suf-
fer from intense personal anguish due to infertility, have already paid for
costly yet unsuccessful ART treatment in an attempt to achieve pregnan-
¢y, and cannot secure an altruistic surrogate to try further.3” At the same
time, the deep social stratifications that animate the phenomenon compel
a critical lens.

I. Canada’s Ban and the Rise of Transnational Commercial Surrogacy

This Part first sets out the nature of Canada’s prohibition against
commercial surrogacy and the dominant feminist rationales behind it that
theorized surrogacy at a domestic level. It then sketches the rise of trans-
national surrogacy. The discussion provides the details necessary to un-
derstand the postcolonial feminist analysis of transnational surrogacy
that follows in Part II.

A. Canadian Prohibition and Feminist Influences

As an overarching principle, the AHRA condemns “trade in the repro-
ductive capabilities of women and men ... for commercial ends.”s8 It more
specifically bans commercial surrogacy by prohibiting anyone from paying
or offering to pay a woman to be a surrogate as well as prohibiting anyone
from advertising to pay for surrogacy.?® The Act extends these prohibitions
to intermediaries as well.# “Surrogate” is defined as a woman who con-
ceives through ART and intends to surrender the child to a gamete donor
or other person.4 Thus, the AHRA permits altruistic surrogacy with the
further condition that the woman be twenty-one years or over.42 Although

embryologists, equipment, and gametes from where gametes are retrieved to where
they are implanted (“Reverse Traffic: Intersecting Inequalities in Human Egg Dona-
tion” (2011) 23:5 Reproductive BioMedicine Online 626 at 627). Andrea Whittaker also
uses the term “cross-border reproductive care” in order to avoid associating this phe-
nomenon with touristic activities (supra note 35 at 108).

37 See Lozanski, supra note 8 at 383.

38 AHRA, supra note 1, s 2(f).

39 Ibid, s 6(1).

40 Ibid, ss 6(1)—(3).

41 The AHRA states that “surrogate mother’ means a female person who—with the inten-
tion of surrendering the child at birth to a donor or another person—carries an embryo
or foetus that was conceived by means of an assisted reproduction procedure and de-
rived from the genes of a donor or donors” (ibid, s 3). Interestingly, the definition of “as-
sisted reproduction procedure” was repealed when the federal government revised the

Act to align it with the Supreme Court of Canada’s pronouncements in Reference Re
AHRA, supra note 9.

42 AHRA, supra note 1, s 6(4).
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never enacted, the Act permits regulations reimbursing altruistic surro-
gates for their expenses.®3 Anyone violating the commercial ban may be
subject to a fine of up to $500,000 or incarceration for ten years.4

The feminist rationale for the AHRA’s ban on commercial surrogacy,
like feminist arguments in other jurisdictions, centred on the objectifica-
tion and exploitation of women# and, to a lesser extent, the effect on fu-
ture children that would occur if women were paid to reproduce.s The
thinking here borrows from radical feminist concerns articulated in the
prostitution and pornography debates,*” as well as socialist/materialist
feminist concerns about the medicalized fragmentation of women’s bodies
under capitalist conditions and the resulting alienation.4 With respect to
objectification, feminists worried that payment would induce low-income
women into selling their wombs, thereby demeaning their bodies.*® Argu-
ments prevailed that class and race stratification would also intensify as
it would be disadvantaged women who would serve as surrogates and en-
dure stigma.? In terms of exploitation, feminists feared that rich women

43 Ibid, ss 65(1)(e)—(e.1), (z.4). See also ibid, s 12 (not yet in force). For a critique of the
failure of the regulator to enact any regulations and bring section 12 into force, see
Francoise Baylis, Jocelyn Downie & Dave Snow, “Fake It till You Make It: Policymak-
ing and Assisted Human Reproduction in Canada” (2014) 36:6 J Obstetrics & Gynae-
cology Canada 510.

44 See AHRA, supra note 1, s 60(a). Indeed, enforcement under the AHRA in general has
been rare (see Cattapan, “Rhetoric and Reality”, supra note 7 at 204, 210, 217-19).

45 See Cattapan, “Risky Business”, supra note 4 at 365-66; Naomi Pfeffer, “Eggs-ploiting
Women: A Critical Feminist Analysis of the Different Principles in Transplant and Fer-
tility Tourism” (2011) 23:5 Reproductive BioMedicine Online 634; Gupta, “Reproductive
Biocrossings”, supra note 14 at 44-47. See also Sven Bergmann, “Fertility Tourism:
Circumventive Routes That Enable Access to Reproductive Technologies and Substanc-
es” (2011) 36:2 Signs 280 at 284.

46 See generally Busby & Vun, supra note 3. This focus on children, however, trumped
concerns about risks to women’s health and well-being (see Scala, Montpetit & Fortier,
supra note 7 at 600).

47 See e.g. Jean M Sera, “Surrogacy and Prostitution: A Comparative Analysis” (1997) 5
Am UJ Gender & L 315.

See generally Amrita Pande, “Commercial Surrogacy in India: Manufacturing a Perfect
Mother-Worker” (2010) 35:4 Signs 969 [Pande, “Commercial Surrogacy”].

See Cattapan, “Risky Business”, supra note 4 at 362. Feminists express such concerns
globally (see Jyotsna Agnihotri Gupta, “Towards Transnational Feminisms: Some Re-
flections and Concerns in Relation to the Globalization of Reproductive Technologies”
(2006) 13 Eur J Women’s Stud 23 at 32-33 [Gupta, “Towards Transnational Femi-
nisms”]).

48

49

50 See Mavis Jones & Brian Salter, “Proceeding Carefully: Assisted Human Reproduction
Policy in Canada” (2010) 19:4 Public Understanding Science 420 at 431, n 5; Scala,
Montpetit & Fortier, supra note 7 at 590. Again, feminists outside of Canada have also
expressed these concerns (see e.g. Amrita Pande, “Not an ‘Angel’, not a ‘Whore’: Surro-
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and men would be able to take advantage of the economic vulnerability of
poor women who would be willing to assume serious health risks of un-
tested IVF and other procedures, and give up a baby for meagre remuner-
ation.5! With limited economic opportunities available to them, exploita-
tion arguments contested any consent that a surrogate may give as free
and valid.5?

Both sets of arguments also intimated race-based objections.?3 Femi-
nists argued that a surrogacy market would highlight the unpalatable
race-based realities of commissioning parents’ preferences—namely, the
demand for white babies—leading to racialized anxiety that a gestational
mother also had to be white for the baby to be considered white and the
willingness of buyers to pay extra to guarantee whiteness.?* Concerns
about how transnational surrogacy continues to facilitate preferences for
whiteness abound in feminist literature about this topic.5

With the enactment of Canada’s ban against commercial surrogacy in
2004, these feminist arguments found some traction. In fact, feminists
who endorsed the anti-commodification model achieved a victory with the
AHRA even without empirical evidence to support their arguments. Alana
Cattapan has interrogated the repeated legislative assertions in the mul-
ti-year lead-up to the AHRA that commercial surrogacy is “exploitative”
and found that all such statements relied on a single study that simply
assessed the demographics of commissioning parents and compared them
to the surrogates without actually interviewing the surrogate women.5

gates as ‘Dirty’ Workers in India” (2009) 16:2 Indian J Gender Stud 141 [Pande, “Not an
(Angel7’5])'

51 See Cattapan, “Risky Business”, supra note 4 at 367—68; Scala, Montpetit & Fortier,
supra note 7 at 590; Gupta, “Reproductive Biocrossings”, supra note 14 at 35-36.

52 See Sheela Saravanan, “An Ethnomethodological Approach to Examine Exploitation in
the Context of Capacity, Trust and Experience of Commercial Surrogacy in India”
(2013) 8:1 Philosophy, Ethics & Humanities in Medicine 1 at 6.

53 See generally Kalindi Vora, “Limits of ‘Labor’: Accounting for Affect and the Biological
in Transnational Surrogacy and Service Work” (2012) 111:4 South Atlantic Q 681
[Vora, “Limits of ‘Labor™].

54 See RCNRT Report, vol 2, supra note 2 at 673-74.
55 See Vora, “Limits of ‘Labor”, supra note 53 at 696-97; Cherry, supra note 16 at 117—18.

56 Cattapan, “Risky Business”, supra note 4 at 368, 371. The study was conducted by
Margrit Eichler and Phebe Poole in 1988 for the Law Reform Commission of Canada
and involved analysis of thirty-two cases from an American surrogacy lawyer in which
Canadians acted as either the commissioning parents or the surrogates (see ibid at 371,
n 59, citing Margrit Eichler & Phebe Poole, The Incidence of Preconception Contracts for
the Production of Children Among Canadians: A Report Prepared for the Law Reform
Commuission of Canada (Ottawa: Law Reform Commission of Canada, 1998)).
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The speculative basis for legislation is not unique to Canada.5” In addition
to the speculative nature of feminist discourse on surrogacy at the time, a
domestic landscape underpinned the argumentation. Feminists did not
envisage the transnational contours surrogacy would soon assume. The
next section explores these contours.

B. Rise of Cross-Border Reproductive Care and Transnational Surrogacy

Canada is not alone in its prohibition against commercial surrogacy.

Other Western and industrialized nations have also banned surrogacy for
commercial purposes or, in some cases, altogether.58 While many Ameri-
can states allow commercial surrogacy, the cost for the uninsured or un-

57

58

Jenni Millbank notes how similar anti-commodification rhetoric propelled legislation
against commercial surrogacy in Australia without empirical substantiation (“Rethink-
ing”, supra note 14). Indeed, with its objection to commercial surrogacy located in con-
cerns about commodification, Canada’s 2004 legislation joins—albeit late—the law re-
form measures that Millbank notes took place in Australia in the 1980s and 1990s
against all forms of surrogacy and attendant practices (ibid at 3). Australia is also
ahead in what Millbank identifies as the next stage of reforms that took place vis-a-vis
surrogacy between 2004 and 2012. In this “second wave”, Australian jurisdictions
adopted a more permissive attitude toward IVF treatments needed for gestational sur-
rogacy and instituted family law legislation facilitating parentage rules recognizing the
commissioning parent(s) as legal parents following altruistic surrogacies. However, the
prohibitions against the development of a commercial market in surrogacy remained
(see Jenni Millbank, “The New Surrogacy Parentage Laws in Australia: Cautious Regu-
lation or ‘25 Brick Walls’?” (2011) 35:1 Melbourne UL Rev 165 at 176-77; Anita
Stuhmcke, “Looking Backwards, Looking Forwards: Judicial and Legislative Trends in
the Regulation of Surrogate Motherhood in the UK and Australia” (2004) 18:1 Austl J
Fam L 13).

See Pande, “Commercial Surrogacy”, supra note 48 at 972; Wannes Van Hoof & Guido
Pennings, “Extraterritoriality for Cross-Border Reproductive Care: Should States Act
Against Citizens Travelling Abroad for Illegal Infertility Treatment?” (2011) 23:5 Re-
productive BioMedicine Online 546 at 547. For a list showcasing primarily European
jurisdictions, see Susan Markens, Surrogate Motherhood and the Politics of Reproduc-
tion (Berkeley: University of California Press, 2007) at 24-25. For a comparative over-
view, see Sreeja Jaiswal, “Commercial Surrogacy in India: An Ethical Assessment of
Existing Legal Scenario from the Perspective of Women’s Autonomy and Reproductive
Rights” (2012) 16:1 Gender, Technology & Development 1 at 4-5. Many countries, while
allowing altruistic surrogacy, ban single and/or same-sex couples from availing them-
selves of surrogates. Several American states, for example, discriminate on this basis
(see Andrea B Carroll, “Discrimination in Baby Making: The Unconstitutional Treat-
ment of Prospective Parents Through Surrogacy” (2013) 88:4 Ind LdJ 1187 at 1188;
Richard F Storrow, “Rescuing Children from the Marriage Movement: The Case
Against Marital Status Discrimination in Adoption and Assisted Reproduction” (2006)
39:2 UC Davis L Rev 305 at 314). Clinics in India also discriminate on this basis (see
Saravanan, supra note 52 at 4). For the implications of this moral and political plural-
ism for the reproductive industry, see RF Storrow, “The Pluralism Problem in Cross-
Border Reproductive Care” (2010) 25:12 Human Reproduction 2939 [Storrow, “The Plu-
ralism Problem”].
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derinsured is prohibitive. Hence, the rise of cross-border reproductive care
is explained by individuals travelling for treatments they cannot access at
home either due to legal restriction or due to cost, delay, privacy concerns,
or a combination thereof.?® India has emerged as a global leader in ART
services as well as the overall set of cross-border medical industries.s The
cross-border medical care industry was valued in 2012 at $2.3 billion with
the most common services being “knee joint replacement, bone marrow
transplant, bypass surgery, cosmetic surgery, and hip replacement.”s! The
cross-border reproductive care industry grew thirty per cent in 2000 and
fifteen per cent between 2005 and 2010.62 The cross-border medical care
industry in India has been forecasted as having generated “additional
revenue of $1-2 billion by 2012.”63 Although the precise number of ART
clinics in India 1s difficult to ascertain, the number has been estimated to
be about 600, with clinics located in both urban and semi-rural areas.5

1. Growth Factors

Multiple factors have contributed to this accelerated growth. Prime
among these is the comparative cost advantage and excellent standards of
medical care that India offers. What is illegal or cost-prohibitive at home
may be procured for much less abroad without sacrificing medical quali-
ty.6> With respect to surrogacy, it is estimated that the cost for surrogacy
in India is less than one-third to one-half of what it would be in the Unit-

59 See Cohen, “Medical Tourism”, supra note 24. A main reason individuals travel for re-
productive care is due to the illegality of the treatment in their country of residence (see
Guido Pennings & Zeynep B Girtin, “The Legal and Ethical Regulation of Transna-
tional Donation” in Richards, Pennings & Appleby, supra note 34 at 131).

60  See Amit Sengupta, “Medical Tourism: Reverse Subsidy for the Elite” (2011) 36:2 Signs
312 at 312-13.

61 Nadimpally Sarojini, Vrinda Marwah & Anjali Shenoi, “Globalisation of Birth Markets:
A Case Study of Assisted Reproductive Technologies in India” (2011) 7:1 Globalization
& Health 1 at 3.

62 See ibid at 3; Shree Mulay & Emily Gibson, “Marketing of Assisted Human Reproduc-
tion and the Indian State” (2006) 49:4 Development 84 at 85.

63 See Sarojini, Marwah & Shenoi, supra note 61 at 4. Others have also estimated the
amount to be as high as US$2 billion (see Knoche, supra note 19 at 183).

64 See Centre for Social Research, supra note 28 at 23. Other commentators estimate the
number of clinics to be as high as 3,000 (see Virginie Rozée Gomez & Sayeed Unisa,
“Surrogacy from a Reproductive Rights Perspective: The Case of India” (2014) 70 Au-
trepart 185 at 188).

65  See Sarojini, Marwah & Shenoi, supra note 61 at 3. See also Amrita Banerjee, “Reori-
enting the Ethics of Transnational Surrogacy as a Feminist Pragmatist” (2010) 5:3 Plu-
ralist 107 at 114 [Banerjee, “Reorienting’]; Kalindi Vora, “Indian Transnational Surro-
gacy and the Commodification of Vital Energy” (2009) 28:1 Subjectivity 266 at 269
[Vora, “Indian Transnational Surrogacy”].
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ed States: the cost, including travel, runs between US$25,000 and
US$40,000 for Americans to pursue surrogacy in India while the cost
would be US$80,000 to US$100,000 to do so in the United States.s6 A typi-
cal cost for the overall payment to Indian clinics themselves, however, is
approximately US$23,500 to US$25,000.67 Of this amount, a surrogate
may receive between US$2,000 and US$8,000 with most payments clus-
tering in the US$3,000 to US$6,000 range.®® The exact amount depends
“on many factors, including location, education level, experience, and even
the perceived beauty or other physical characteristics” of surrogates as
well as the “pain, discomfort, and risk they assume.”®® When this relative-
ly low cost is combined with high-quality clinical expertise and “the post-
colonial legacies of English language usage and medical practice modeled
on the British system,”” it is evident why India has emerged as a magnet
for transnational surrogacy.

Growth of transnational surrogacy in India is also related to the na-
tional policy of promoting cross-border medical care and the rise of neolib-
eralism and privatization in general.” One feature here is the medical vi-
sas that India started to offer foreigners and their spouses in 2006; it is
estimated that about one million foreigners visited India for medical rea-
sons in 201272 and the growth rate for 2015 and beyond is forecasted at
thirty per cent annually.” Also relevant are the subsidies the Indian state
offers, as part of a larger neoliberal privatization project, for clinics and
hospitals treating overseas patients.™

In addition to the economic and practical incentives offered to both
prospective parents and providers that have fuelled the industry’s growth,
racialized ideologies about biological connections and kinship have also
played a part. Most individuals and couples seeking a child through ARTs

66 See Sayantani Dasgupta & Shamita Das Dasgupta, “Introduction” in Sayantani Das-
gupta & Shamita Das Dasgupta, eds, Globalization and Transnational Surrogacy in
India: Outsourcing Life (Lanham, Md: Lexington Books, 2014) vii at x.

67 See Crozier, Johnson & Hajzler, supra note 22 at 49. The authors retrieved price lists
from clinics in Delhi and Mumbai that quoted these figures.

68 See ibid at 50-51.
69 Ibid.
70 Singh, supra note 23 at 825. See also Sarojini, Marwah & Shenoi, supra note 61 at 3.

71 See Charlotte Halme Krolokke & Saumya Pant, “I Only Need Her Uterus’: Neo-Liberal
Discourses on Transnational Surrogacy” (2012) 20:4 Nordic J Feminist & Gender Re-
search 233 at 234-37. See also Sarojini, Marwah & Shenoi, supra note 61 at 3.

72 See Sengupta, supra note 60 at 312—13.

73 See G Saravana Kumar & R Krishna Raj, “Status, Growth and Impact of Medical Tour-
ism in India” (2015) 34:1 Intl J Pharmaceutical Sciences Rev & Research 284 at 286.

74 See ibid at 315.
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seek a child that is phenotypically similar.”? Even though many foreign-
commissioning individuals and couples for India’s surrogacy market are
white,’¢ India remains very popular for gestational surrogacy where there
is perceived to be no racial genetic trace that will mark the child as non-
white once born.”” Those who require gamete donors in addition to gesta-
tional services, and can afford the higher price (than that for using donor
eggs from Indian women), can purchase eggs from white egg donors in

Eastern European countries to ensure the resulting whiteness of the
child.™

Indeed, transnational surrogacy is so popular in India that the country
has recently instituted visa requirements that limit foreign access to sur-
rogacy on heteronormative and other grounds. Although India initially
welcomed and attracted queer couples and single individuals as commis-
sioning parents, now only foreigners situated in heterosexual couplings of
at least two years are eligible. Additionally, they must demonstrate in
their visa application, among other elements, that their home country
recognizes the legality of surrogacy and that the resulting child will be al-
lowed to enter the country upon their return home.” Despite the drop in
surrogacy arrangements this new exclusionary position clearly entails,
and that it is premature to predict the effect of the new parameters,
transnational surrogacy continues to thrive in India.

75 See Bergmann, supra note 45 at 285; Amrita Banerjee, “Race and a Transnational Re-

productive Caste System: Indian Transnational Surrogacy” (2014) 29:1 Hypatia 113 at
115-16 [Banerjee, “Reproductive Caste System”].

76 See Sayantani Dasgupta & Shamita Das Dasgupta, “Business as Usual” in Dasgupta &

Dasgupta, supra note 66 at 195. Non-resident Indians also travel back to India for sur-
rogates (see Banerjee, “Reproductive Caste System”, supra note 75 at 115). Again, be-
cause of the lack of data, it is difficult to know precisely the racial makeup of Canadians
travelling to India for surrogacy.

77 See Banerjee, “Reproductive Caste System”, supra note 75 at 123-24; Gillian Hewitson,

“The Commodified Womb and Neoliberal Families” (2014) 46:4 Rev Radical Political
Economics 489 at 493.

See Sharmila Rudrappa, “Mother India: Outsourcing Labor to Indian Surrogate Moth-
ers” in Dasgupta & Dasgupta, supra note 66, 125 at 134. See also Banerjee, “Reproduc-
tive Caste System”, supra note 75 at 123.

79 See India, “Guidelines Issued by the Ministry of Home Affairs Vide Letter no.
25022/74/2011-F.1 Dated 9th July 2012 Regarding Foreign Nationals Intending to Visit
India for Commissioning Surrogacy”, (Delhi: MHA, 9 July 2012) (the Guidelines took
full effect on November 11, 2013).

See Amrita Pande, “Blood, Sweat and Dummy Tummies: Kin Labour and Transnation-
al Surrogacy in India” (2015) 57:1 Anthropologica 53 at 54 [Pande, “Dummy Tummies”].

78

80
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2. Lack of Regulation and Power Disparities

There are a wide variety of professions and service providers that con-
stitute the surrogacy industry in India. Actors include clinics and hospi-
tals; doctors, nurses, clinical coordinators, and lab technicians; specialized
travel and hotel agents; brokers for donors and surrogates; and the surro-
gate women whose bodies lie at the foundation of the industry.s! Other
than general laws regulating health care professionals, and the new rules
cited above regarding the issuance of visas to foreigners for surrogacy, no
current laws exist that directly address ART services.®2 Only guidelines
exist.8 Market forces thus shape the industry.s

While lax regulation for all types of cross-border medical care raises
ethical issues, surrogacy is especially problematic from a critical global
justice perspective as it requires a woman willing to serve as a surrogate,
and not just the services of a doctor willing to perform a treatment for
hire. As such, the interaction is not just patient-doctor, but also involves a
tertiary, and economically vulnerable, female actor. Surrogates in India
are almost always poor. One comprehensive survey of three prominent
clinics in Gujarat distilled further socioeconomic information about wom-
en who act as surrogates. These women are (1) almost all Hindu and mar-
ried with at least two children; (2) on average between twenty-six and
thirty-five years old; (3) unable to read or only have a grade-school level of
education; and (4) tenants on an average monthly household income of
CDN$19-38 gained from being employed most commonly as domestic
help, construction workers, or nurses.8” Stark socioeconomic inequalities
thus mark who is the surrogate and who is the intended recipient of the
hoped-for child.t8 The lack of regulation allows these existing power dis-

81 See Ikemoto, supra note 22 at 279, 281-82; Pande, “Commercial Surrogacy”, supra note
48 at 975 (on brokers, specifically).

82 See Sengupta, supra note 60 at 314.
83 See Centre for Social Research, supra note 28 at 24 (the Indian Medical Research
Council published guidelines in 2006 regarding the accreditation of clinics).

84 See Dasgupta & Dasgupta, “Introduction”, supra note 66 at vii—xi; Pande, “Dummy
Tummies”, supra note 80 at 54. One example of the commercial imprint of the industry
is the blended nature of medical services with actual tourism through medical tour
packages for both ART and non-ART treatment.

85 See generally Leigh Turner, “Transnational Medical Travel: Ethical Dimensions of
Global Healthcare” (2013) 22:2 Cambridge Q Healthcare Ethics 170; Cohen, “Medical
Tourism”, supra note 24.

86 See Ikemoto, supra note 22 at 293-94.

87 See Centre for Social Research, supra note 28 at 30-33, 58.

88 This class dynamic exists domestically in India as more and more economically elite In-

dians avail themselves of surrogacy and thus raises its own set of issues including pro-
nounced social stigma (see Pande, “Not an ‘Angel”, supra note 50 at 154). As my focus
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parities to create unequal bargaining power in the surrogacy contract pro-
cess that engenders close surveillance of and vulnerability for surrogates.

With respect to surveillance, of frequent mention in feminist scholar-
ship on Indian surrogacy is the highly controlled nature of the life of some
gestational surrogates.8® Live-in surrogacy hostels have emerged to moni-
tor intensely women’s behaviour during their pregnancies. At some clin-
ics, women are required to live at these hostels, apart from their families,
for the length of their pregnancies under controlled eating, health care,
and rest regimens.® As well, there can be restrictions about when the
surrogates’ own families can visit them and the type of physical interac-
tions the women are allowed to have with their children when visiting.9!
Amrita Pande’s influential ethnographic work studying clinic operations
and surrogates’ experiences details the myriad ways in which the women
are instructed to develop a positive yet transient mothering relationship
toward the child, which, on the one hand, means taking all precautions for
a healthy pregnancy and, on the other, interpreting their role as hired
uterus, their relationship as temporary, and the child as not theirs.?2 Pan-
de argues that this paradoxical instruction and surveillance transforms
surrogates into “mother-worker subjects”, a construct that facilitates their
easy manageability and cheap fees for the clinics and clients.?3 Despite
this emphasis that they are workers, regulations or even industry stand-
ards for these surrogate hostels—where complaints about water quantity,
food quality, overcrowding, sanitation, and hygiene have been conveyed to
researchers®—are lacking.

Surrogacy arrangements outside of the hostel system do not involve
such acute surveillance, but the lack of regulation leaves surrogates vul-
nerable on several levels. This vulnerability is perhaps most apparent
when one scrutinizes the actual fertility treatments that surrogates un-
dergo. There are no legally or contractually mandated limits on the num-

here is on foreign access and what the obligations of sending states such as Canada are
in addressing this globalized flow of reproductive desire, consumption, and bodies, I re-
strict my analysis to the transnational practices comprising gestational commercial
surrogacy in India.

89 See Pande, “Commercial Surrogacy”, supra note 48 at 981-85; Vora, “Limits of ‘Labor”,
supra note 53 at 686—87.

90  See Saravanan, supra note 52 at 8.
91 See ibid. See also Vora, “Indian Transnational Surrogacy”, supra note 65 at 270.

92 Pande, “Commercial Surrogacy”, supra note 48 at 970. Pande’s research has since been
published in Amrita Pande, Wombs in Labor: Transnational Commercial Surrogacy in
India (New York: Columbia University Press, 2014).

93 Pande, “Commercial Surrogacy”, supra note 48 at 970.

94 See Saravanan, supra note 52 at 5, 8-9.
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ber of cycles that a surrogate can go through,% the number of embryos
that may be inserted into her at any one transfer,% or the minimum time
of rest between cycles.®” There is also no guarantee that surrogates will
receive any social or psychological support before, during, or after the pro-
cess.”

Further, scholars assert that, from an informed consent perspective,
the contracts are enacted in conditions that vitiate any consent the surro-
gate may give to her treatment protocol.?® These conditions encompass
more than the residual socioeconomic inequality between the surrogates,
the doctors, and the commissioning parties. For example, although the
clinics typically serve as the financial intermediary between commission-
ing parents and surrogate mothers, most ask women to sign forms in Eng-
lish (which they cannot read) before the details of payment are stipulated
on the contract in writing and then do not provide copies of the contract
once it is executed.1% In addition, most surrogates are presented with and
sign their contracts after the completion of the first trimester, well into
the fourth month of pregnancy. It is difficult for them to back out at that
time or request more favourable provisions,1! especially since demanding
more payment contradicts the selflessness and virtuousness they are sup-
posed to adopt in their mothering role. Further, it is standard practice for
women to be paid the bulk of their fee only upon a successful live birth ra-
ther than in heftier proportional installments as different stages of the
pregnancy are completed.102

Another concern is the payment structure that exposes women—who
may already be selected for their financially motivated willingness to
comply and follow direction—to a heightened position of medical vulnera-
bility even after the actual fertility treatments. One ethnographic study of
a sought-after clinic in Western India noted that surrogates were all re-
quired to have Caesarean sections rather than natural births and that
women were not able to refuse selective reduction (i.e., abortion) once it

9 See Jaiswal, supra note 58 at 12.

9 See Saravanan, supra note 52 at 8.

97 See Centre for Social Research, supra note 28 at 44, 68.
98 See ibid at 9.

99 See Pande, “Commercial Surrogacy”, supra note 48 at 976; Pande, “Not an ‘Angel”, su-
pra note 50 at 159; Saravanan, supra note 52 at 3.

100 See Centre for Social Research, supra note 28 at 41-42.

101 See Saravanan, supra note 52 at 6, 8; Whittaker, supra note 35 at 112; Daisy Deomam-
po, “Transnational Surrogacy in India: Interrogating Power and Women’s Agency”
(2013) 34:3 Frontiers 167 at 176; Pande, “Commercial Surrogacy”, supra note 48 at 970,
976.

102 See Saravanan, supra note 52 at 10.
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was discovered that multiple embryos had implanted and were develop-
ing.19 Conversely, women who wish to avoid carrying multiple embryos
also could not refuse multiple embryo transfer as clinics routinely treat
the commissioning parent(s) as the patient(s) in procuring treatment deci-
sions about the pregnancy.® Women also did not have any window of
time, pursuant to the contract, to change their mind following the birth to
refuse the fee and keep the baby (as is the case in Canadian jurisdictions
with respect to altruistic surrogacy arrangements!os). They were also ex-
pected, albeit compensated financially for this service, to take care of the
children post-birth as per the commissioning parents’ wishes regarding
breastfeeding and other care while the commissioning parents waited for
their parental court orders and the child’s passport to be issued.%6 An
overarching clinical frame for the entire process is to deter to medical au-
thority and, where doctors do seek input in decision making, to value the
commissioning parents as the decision makers instead of the surrogate, to
prioritize fetal over maternal health, and to treat the surrogates as fungi-
ble.107

As Imrana Qadeer notes, even the proposed Bill in 2008 that would
have regulated the industry did not adequately address all of these con-
cerns.1%¢ The Bill would have only permitted up to three cycles per com-
missioning couple or individual vis-a-vis an individual womanl®® yet it
would have allowed an individual surrogate to go through five complete

103 See ibid at 8. Another study of eighteen clinics in New Delhi found that eleven clinics
reported that the physicians controlled the decision about the type of delivery based on
what was medically indicated, that two clinics mandated Caesarean sections, and that
only three clinics involved surrogates in the decision regarding selective reductions (see
Malene Tanderup et al, “Reproductive Ethics in Commercial Surrogacy: Decision-
Making in IVF Clinics in New Delhi, India” (2015) 12:3 J Bioethical Inquiry 491 at 497—
99).

104 See Millbank, “Rethinking”, supra note 14 at 485; Tanderup et al, supra note 103 at
496.

105 See e.g. Family Law Act, SBC 2011, ¢ 25, s 29(3) [FLA]. For further discussion, see infra
note 200.

106 See Saravanan, supra note 52 at 9.

107 See Busby, “Of Surrogate Mother Born”, supra note 5 at 292; Centre for Social Re-
search, supra note 28 at 77-81; Pande, “Commercial Surrogacy”, supra note 48 at 977;
Tanderup et al, supra note 103 at 500.

108 Tmrana Qadeer, “Benefits and Threats of International Trade in Health: A Case of Sur-
rogacy in India” (2010) 10:3 Global Social Policy 303 at 304—305. See also India, Minis-
try of Health and Family Welfare, “The Assisted Reproductive Technologies (Regula-
tion) Bill”, Draft (New Delhi: MOHFW Research, 2010), online: <icmr.nic.in/guide/
ART%20REGULATION%20Draft%20Bill1.pdf> [ART Bill].
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surrogacies.!® Thus, a single woman could theoretically undergo fifteen
cycles of treatment in her lifetime. The Bill also did not provide protection
against mandated multiple embryo transfer, abortion, or Caesarean sec-
tion.!! Further, the Bill would not have guaranteed surrogates the oppor-
tunity to change their minds and keep the child upon delivery,!12 or even
to have long-term contact with their commissioning families akin to the
norm of open adoption.’'® Rather, the law would have facilitated early
separation in favour of the commissioning parents.!’4 Concerns about the
provision of health insurance for the surrogates’ families, recoupment for
travel, legal, and other costs, and ability to claim for damages against the
medical clinic should something go wrong, were also left unaddressed.115
The Bill also did not take up the issue of the overarching power the clinics
hold in the process vis-a-vis surrogate mothers and commissioning par-
ents.116

The latest attempt by the Indian government to regulate ARTs ap-
pears responsive to at least some of these concerns. The proposed Assisted
Reproductive Technology (Regulation) Bill, 2014 was released for public
commentary on September 30, 2015 with submissions invited until No-
vember 15, 2015.117 The 2014 Bill would only allow a woman who is Indi-
an, between the ages of twenty-three and thirty-five, married, has the
consent of her husband, and has a child of her own who is at least three
years of age to be a surrogate.’® In contrast to the 2008 Bill, the current

110 1bid, s 34(5).
111 See Saravanan, supra note 52 at 8.
112 ART Bill, supra note 108, s 34(4).

113 See Kalindi Vora, “Potential, Risk, and Return in Transnational Indian Gestational
Surrogacy” (2013) 54:S7 Current Anthropology S97 at S105 [Vora, “Potential”].

114 ART Bill, supra note 108, s 34.

115 See Qadeer, supra note 108 at 304. As Kalindi Vora observes, although the

[d]raft ART legislation in India would grant active surrogates claim to insur-
ance through the commissioning parents “as per the agreement and till the
surrogate mother is free of all health complications arising out of surrogacy”
... [i]t is difficult to imagine that someone of the social class in which most In-
dian surrogates find themselves would or even could pursue commissioning
parents, about whom they often have very little information, for long-term
health problems attributable to surrogacy (“Potential”, supra note 113 at
S104).

116 See Saravanan, supra note 52 at 2, 11. Feminists roundly criticized the Bill for its fail-
ure to protect surrogates (see Majumdar, supra note 15 at 281).

117 See India, Ministry of Health and Family Welfare, “The Assisted Reproductive Tech-
nology (Regulation) Bill”, Draft (New Delhi: MOHFW, 2014), online: <www.icmr.nic.in/
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proposed legislation stipulates that a woman who qualifies to be a surro-
gate can only do so once in her life provided the surrogacy results in a live
birth (and should it not, at least two years must pass before another de-
livery attempt).1® The 2014 Bill appears to retain the limit of three medi-
cation cycles per surrogacy attempt.!20 Thus, assuming a surrogate’s first
surrogacy attempt results in a live birth, she will only be exposed to three
cycles in her lifetime. She is also limited to undergoing a maximum of
three embryo transfers for one couple.12!

With respect to a surrogate’s right to choose vaginal delivery over a
Caesarean section, the Bill does not contain any provision that addresses
decision making about the mode of delivery, but a reading of other provi-
sions could be reasonably harnessed to infer that a surrogate’s consent is
required. The umbrella provision on informed consent states that clinics
cannot provide treatments or procedures “without the consent in writing
of all the parties seeking assisted reproductive technology to all possible
stages of such treatment or procedures.”22 It is unclear whether the pro-
vision’s phrase, “parties seeking assisted reproductive technology,” in-
cludes surrogates. However, a provision that follows shortly thereafter in-
cludes surrogates as one of the “parties seeking ART services”; the provi-
sion mandates that “[a]ll consent forms and agreements signed by all the
parties seeking ART services including surrogacy shall be in local lan-
guage also so that all the parties including surrogate mother and the
gamete donor can understand the contents.”123

Although the 2014 Bill appears responsive to the criticisms regarding
the lack of surrogates’ informed consent, it is not clear whether surro-
gates’ consent is needed for selective reduction in the case of multiple
pregnancies. The Bill gives the regulatory agency it establishes power to
set limits on how many embryos may be transferred in a given cycle!? yet
it appears to give the power over fetal reduction in the case of a resulting
multiple pregnancy to the clinics after directing them to inform the com-
missioning couple of a multiple pregnancy and its implications.'?s The Bill

119 Ibid, s 60(5)(a).

120 Tbid, s 60(5)(b). The wording of this section is not clearly drafted. In saying that “a sur-
rogate mother shall be subjected to maximum three cycles of medications while she is
acting as surrogate mother” (ibid), does the restriction apply even where there is no
successful live birth after three attempts?

121 See 1bid, s 60(9).
122 Tbid, s 47(1).
123 Jbid, s 47(5).
124 Tbid, s 49(2).
125 Jbid, s 49(5).
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does not direct that the clinic inform the surrogate.i26 With regard to the
right of a surrogate to elect to keep the child once born, the 2014 Bill flatly
disavows this option stating that “[a] surrogate shall relinquish all paren-
tal rights over the child or children”'?” and directing that the birth certifi-
cate list the commissioning couple as parents.128 The Bill, however, does
incorporate provisions aimed at ensuring the surrogates’ postnatal care.!2°

A full assessment of the 2014 Bill is not possible here, but in view of
the above points we can observe that the government has tried to address
some of the specific criticisms levelled against the industry. In addition,
for our purposes, it must be noted that the 2014 Bill proposes a dramatic
change: to ban foreigners without established or family ties to India from
engaging a surrogate. The Bill indicates that Non-resident Indians
(NRIs), Persons of Indian Origin (PIOs) and Overseas Citizens of India,
and foreigners married to a citizen are exempted from this ban and can
qualify for surrogacy.13° Media accounts since the Bill’s release for public
commentary have reported that the Ministry of Health and Family Wel-
fare now intends to include NRIs and PIOs in the ban on the recommen-
dation of the National Commission for Women.!3! Further, in response to
public interest litigation claiming that commercial surrogacy is exploita-
tive, the government filed an affidavit with the Supreme Court of India in
late October 2015 that indicates its opposition to commercial surrogacy
and even its intent to revise the draft Bill further to ban it.132 At the time
of writing, it is unclear whether the ban against most foreigners or the
prohibition of commercial surrogacy altogether will materialize. It is
worth noting, however, that shortly before this article went to press, the
Indian Council of Medical Research issued a directive to fertility clinics
instructing them “not to entertain any foreigners for availing surrogacy

126 [bid, s 49(5). The provision states that the “clinic shall inform the patient immediately
of the medical pregnancy and its medical implications and may carry out foetal reduc-
tion after appropriate counselling” (ibid). Section 2(zg) of the Bill does not define “pa-
tient” but does define “patients” as “an infertile married couple who comes to any regis-
tered assisted reproductive technology clinic and is under treatment for infertility.”
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128 hid, s 60(10).

129 Ibid, s 60(2).
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Wombs Anymore”, Catch News (28 October 2015), online: <www.catchnews.com/india-
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services in India.”138 Media accounts indicate that the decision to bar most
foreigners stems from concerns about the exploitative aspects of surrogacy
when transnationally executed.!3

With this overview of its major features, it is apparent that the com-
mercial gestational surrogacy industry in India is amenable to a multi-
pronged critique. The next section considers these industry practices
through a postcolonial feminist lens to examine the exploitative elements
more closely, but also to consider the benefits of the industry to surro-
gates.

II. Transnational Surrogacy Through a Postcolonial Feminist Lens

Given the global contours of the surrogacy industry, the domestic fo-
cus of Canadian feminist concerns underpinning the prohibition of com-
mercial surrogacy in the AHRA is insufficient to address the problem of
exploitation. The analytical horizon needs to broaden to include the global
1impacts of Canadian laws as well as those from other “sending” Northern
states. Where such impacts have been adverted to, attention has coa-
lesced on the treatment of those who seek cross-border reproductive care
in destination countries.!® It is time for ethico-legal discussions to focus
instead on the impacts of the practice on surrogates in the Global South
when considering how to reform domestic law and policy. Indeed, this re-
orientation aligns with the sensibility of evaluating ARTs based on their
implications for the most disadvantaged women that drove the initial fem-
Inist anti-commodification positions, as well as more tempered feminist
positions on ARTs, leading up to the AHRA’s enactment.!36 This Part can-
vasses the considerations that need to be added to the traditional feminist
commodification debate in revisiting the current prohibition from the van-
tage point—as much as that is available to us as privileged knowledge
makers interpreting the experience of the Other!3’—of economically mar-
ginalized women who opt for surrogacy work in India.

133 Ibid.
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Other, even for benign or emancipatory purposes, is argued to be a remnant of a coloni-
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A. Postcolonial Feminist Analysis—Exploitative Elements

1. Autonomy Violations

An initial consideration that a postcolonial feminist analysis, and al-
most all feminist approaches, would highlight is the sacrifice of autonomy
and liberty that surrogates endure if engaged in the hostel system. Pan-
de’s work on the paradoxical “mother-wo