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Contractual Freedom and Compulsory 
Insurance: an Impérative Compromise? 

A Comparative Study in Quebec 
and French Law - Part One

by Jason Hadid

ABSTRACT

This comparative paper analyses the disparity bctween Quebec and French Law 
with respect to compulsory insurance and highlights the importance attached to 
the principle of contractual freedom in Quebec. The steadfast development and 
protection of this principle in Quebec may be attributed to the influence of North- 
American capitalism and long-standing principles of both the Anglo-Saxon and 
Napoleonic legal traditions while, in France, an ever-growing (rend towards the 
collective protection of the public has overshadowed any individuel right to con
tractual freedom with respect to many activities. With 119 compulsory insurance 
stipulations forming an intégral chaptcr of the French Code des assurances, one 
bcgins to wondcr whether Insurance Law in Quebec will follow suit. Could this 
ever occur? Should it? The legal repercussions of such a development (such as the 
corrélative obligation to insure necessarily imposed on private insurance compa- 
nies) are examined, as well as the current state of Quebec and French Law pertain- 
ing to compulsory insurance and contractual freedom. This Part One of a two-part 
sériés deals entirely with French Law. Part Two, which deals with Quebec Law, 
will be published in the April 2006 issue.

RÉSUMÉ

Cette étude comparative est une analyse de la disparité entre les droits québé
cois et français face à l’assurance obligatoire et souligne F importance attachée au 
principe de la liberté contractuelle au Québec. Le développement et la protection
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accrue de ce principe au Québec peuvent être attribues à l'influence du capitalisme 
nord-américain et de vieux principes communs aux traditions juridiques anglo- 
saxonne et napoléonienne. Pourtant, en France, le mouvement vers h protection 
collective du public a primé sur loule notion de droit individuel à la liberté con
tractuelle à l'égard de plusieurs activités. Avec I 19 stipulations d'assurance obli
gatoire formant un chapitre entier du Code des otrances français, on se pose 
la question de savoir si le droit des assurances québécois adoplcrail la posiiion 
française. Est-ce possible? Devran-ce arriver? Les répercussions juridiques d'un 
tel développement (comme l’obligation corrélative d'assurer qu'il faudrait néces
sairement imposer aux compagnies d'assurance) sont examinés, ainsi que l'état 
actuel du droit québécois et français par rapport à l'assurance obligatoire et à 
la liberté contractuelle. Celte partie I (série de deux parties) concerne le droit 
français. La partie 2. consacrée au droit québécois, sera publiée dans le numéro 
d'avril 2(XK>.

L IN FRANCE:THE PRINCIPLE OF
CONTRACTUAL FREEDOM AND
THE LIMITS IMPOSED ON IT

LL The modern-day Principle and its historicai
Development and Curtailment in French Law

Ll.L Civil Law and The Need for insurance during the
Industrial Révolution, an era of pure contractual freedom

Before contemplaring the reasons for the coming about of com- 
pulsory insurance. one musî observe and scrutinize the historicai rea
sons for the birth and development of insurance as a whole.

In France and across the Western World, insurance was a 
response to the prolifération of civil liability disputes during the 
industrial Révolution» beginning in the middlc of the 19th ccn- 
turyJ. The need for insurance and the subséquent development of 
Insurance Law arose directly front the development of the Law of 
Civil Liability2. The rapid development of this legal seclor during 
the Industrial Révolution is aitribuied by most to lhe sudden multi
plication of accidents provoked by the utilisation of new techniques 
thaï were still not entirely mastered by the industries that e,xploited 
them\ The situation of the victims, not having the means to prove 
the précisé cause of their damages» then necessilated a rapid develop
ment of the Law of Civil Liability; with this development came the 
improvement of the Law of Bodily Injury and Matcrial Damages4. 
This trend of juridical development continued throughout the 20th 
ccntury, due to the constant évolution of industrial technology5.
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It was precisely during this era of the Industrial Révolution, the 
direct cause of a heightened need for insurance, that French Law 
favoured the principal of contractual freedom. In fact, French Civil 
Law (as well as British and North-American Common Law for that 
matter) was impregnated with the prioritization of total equality of 
ail persons before the law, including moral persons6. The Napoleonic 
Code of 1804 was testament to this notion of absolute equality, 
codifying the very principle of contractual freedom and consensual- 
ism, its by-product, as it was pcppcrcd with exaniples of contractual 
equality.

Section 1101 of the French Civil Code reads as follows today:

«Art 1101. Le contrat est une convention par laquelle une ou 
plusieurs personnes s'obligent, envers une ou plusieurs autres, à 
donner, à faire, ou à ne pas faire quelque chose.»

It states that a contract is an agreement through which one or 
more persons bind themsclves, towards one or more others, to give, 
to do, or not to do something. It sets out the principle of conscnsu- 
alism in the French Law of Contracts, requiring only the consent 
of two or more parties to form a binding agreement, without any 
necessary formalism. That being said, it is noteworthy that no dif
férence between the persons is stipulated here; rather, equality of ail 
contracting parties seems to be the guiding principle. As well, one 
can note that the sections regarding the vitiation of consent make no 
distinction between the parties bound to an agreement, as no privi
lège or advantage is given to one party over the other, However, as 
we will examine later on in this paper, such dérogations from the 
principles of equality and consensualism exist and form an intégral 
pan of French Insurance Law. In some cases, as we will see with 
compulsory insurance, the said principles are complelely put aside 
by French Insurance Law in the name of public protection. Still, sim- 
ilarly to the obligation to provide security in service contracts widely 
recognized today by the French Judiciary, exceptions to contractual 
freedom within Insurance Law did not exist in the early 20th century 
in France. Rather, and as will be exposed further, the Loi du 13 juillet 
1930 was the first act in France to breach the principle.

In the opinion of Lesage, a Doctor of the Faculty of Law of 
Montpellier I, and as was put forth in his doctoral thesis7, the expan
sion of insurance throughout history is intimately linked to the princi
ple of contractual freedom, an essential principle of the French Civil 
Law of Contracts. Consequently, he maintains that the legal régime 
of ail insurance contracts relates to this principle. He argues that, 
although compulsory insurance negates the principle of contractual
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freedom. (he Civil Law of Contracts ami Insurance Law still lorm an 
intégral pan of conipulsory insurance. To this end. he invukes lhat 
bot h thc Legislator and Judiciary in France hâve le B room tor the se 
two strala of law to play a signihcant and essential rôle in compul- 
sory insurance.

Before the ad vent of the notion of adhesion con tracts and the 
advanlagcs to insureds lhat logically followcd, insurcrs benelited 
front a régime of contractual equality in the French Civil Law of 
Contracts. As a result of the principle of contractual freedom. insur
ers wei e free to stipulate whatever they wanted. and the insurcd was 
equaily free nol to enter in agréé ment with the insurer. Eventually. 
faced with a rapid growth and corrélative nced for insurance. insurers 
began to préparé pre-determined insurance con tracts and offer them 
to thc public at large*. They began to derogate front certain long- 
established ru les of the French Civil Law of Con tracts, suc h as those 
regard ing prescription periods9. Titus, without compromising the 
principle of contractual freedom. as insureds remained lïee to refuse, 
in surers were able to dictate the content of insurance contracts. As 
a resuit of the power iinhalante that ensued, the juridical notion of 
an adhesion contracf was bout and the relut ionship was regulated 
by the State. Government intervention was regardcd as necessary in 
order to rectify this power imbalance1".

1.1.2. Insurance Law and La loi du 13 juillet 1930: an act adop- 
ted in order to limit the freedom of insurers in favour of 
insureds

The primary objective in enacting the Loi du 13 juillet1930 was 
to limit and regulate the unilatéral practices of insurers1 ‘.In essence, 
to limit their freedom in favour of insureds. The Act derogates front 
Civil Law in that most of ils sections are of public order. in (he spiril 
of protecting insureds. However. according to Lesage, the ru les 
contained in this act derogate front (he Civil Law of Contracts for 
a second reason as well: simply because the French Legislatoi had 
to adapt it to the rules and techniques spécifie to Insurance Law12, 
Insurance Law in i tse If derogates front Civil Law with respect to 
many rules. bot h procédural13 and subslantivc14; t h us. the Loi du 13 
juillet 1930 had to conform to lhese important distinctions15. In tact, 
as Dr. Lesage submit s and as will be examined supra, the Loi du 13 
juillet 1930 (said to be (he backbone of Insurance Law in France, 
now coditicd into Book II of the French Code des assurances'1') cre- 
ated a second stratum of rules applicable to Insurance Contracts, in 
addition to the Civil Law of Contracts17.
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At this point, it is noteworthy that the progression leading up 
to the birth of compulsory insurance in France is ancient and is by 
no means contemporary to the enactment of the Loi du 13 juillet 
1930l\ the séminal acl in French Insurance Law. In the opinion of 
E Ewald, the sociétal function of insurance, patrimonial securily, is 
the primary root from which compulsory insurance was bom19. J. 
Bigot adds a few more possible reasons: the French tendency to regu- 
late everything under the auspices of the State, the need to protect 
the victims (the majority of compulsory insurance being related to 
civil liability), the médiéval and canonical concept of the individual 
within society and modem French corporatism (as opposed to Anglo- 
Saxon liberalism), and spécifie reactions of peoplc and government 
to spécifie catastrophes which resulted in tragic situations for their 
victims20. The history of compulsory insurance is step-wise. In fact, 
three consecutive initiatives in the early history of compulsory insur
ance can be summarized as follows21:

a) Compulsory insurance of persons (mid-19th century): In 
the 19th century, the very idea of compulsory insurance was sparked 
by social considérations, such as poverty and worker’s security. Prior 
to 1848, it was argued that insurance should become nationalized. 
The 1848 French Révolution then sparked the création of national 
health and retirement insurance régimes, leading up to the enactment 
of the Lois de 1850 sur les sociétés de secours mutuel. Thus, by the 
end of the 19th century, with the birth of the first national insurance 
régimes for work-related accidents, worker’s retirement and farmer’s 
retirement, we begin to see the notion of compulsory insurance enter 
into the de baie pertaining to the latter retirement insurance régimes. 
It is important to emphasize here that compulsory liability insurance 
is still a non-topic; rather, it is certain types of insurance of persons 
that become nationalized and compulsory.

b) C omp ulsor y 1 iabili ty insurance (m i d-201h centu ry) : Du ri n g 
the second half of the 20th century, compulsory insurance takes on 
unprecedented growth, as the instances of compulsory insurance 
rapidly multiply. A debate arises as to which insurance technique 
should be used. Prior to 1945, two alternative solutions existed to 
the problem of guaranteeing indemnification for victims : the institu
tion of state-run indemnification funds or a compulsory insurance 
régime. After 1945, these two solutions are deemed to complément 
each other. For example, in automobile insurance, a clear sépara
tion is drawn between liability disputes and indemnification. Thus, 
a state-run indemnification fund, the Fonds de Garantie Automobile, 
is set up in 1951. Seven years later, with the enactment of the Loi
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du 2 janvier 1958. compulsory automobile insurance is instituted in 
order lo act as a financial guarantee with respect lo liability.

c) Compulsory property insurance date 2Oth century): The 
first pillar of compulsory property insurance. in fact the first lo exist 
in France, was that of compulsory construction insurance for damage 
to property being constructed. The victims' insurer woujd then be 
subrogated in lhe victim's rights and could therefore turn against the 
in surers of lhe parties responsable after indemnification. This resulted 
from the 1978 Construction Insurance Reform and is commonly 
referred to in France as r assurance dommage-ouvrage, exami ned 
infra. The Loi du 13 juillet 1982 sur la garantie des catastrophes 
naturelles is a similar ex ample, aithough its compulsory insurance 
régime ru ns on an entireiy original mechanism: administered by lhe 
French S taie, this is a govemmcnl indemnification fund ineani to 
com pensât e damage caused exclusively by naturel disasters. and is 
Ibrcelïilly fmanced îhrough a part of the premium of every damage 
insurance policy signed and delivered in France.

Finally. ît is noteworthy that lhe protection of third-party vic
tims. i.e. the public at large, is at the fore front of lhe Legislator’s 
decision to institute any compulsory insurance. At first. the primary 
objective of the Loi du 13 juillet 1930 was to protect insureds. In lhe 
years following. with the ad vent of compulsory insurance. a signifi- 
cant shift in legislative intention is apparent: the objective becoines 
lhe protection of third-party victims. i.e. of the public at large22. The 
de facto landscape for insurance changcd in conséquence: today, 
aithough the victim has no influence on the content of the insurance 
contracta he or she is most often the only person having any real rela
tions with the Insurer\ In her book on Civil Liability. French author 
G. Viney writes:

«On mesure ainsi à quel point, dans la mise en oeuvre du droit 
à la réparation, le rôle du responsable est devenu théorique et 
presque postiche... tout se passe en réalité entre la victime et 
l'assureur»*4.

1.13. Compulsory Insurance Law or “forced” Insurance 
Contracts: From Automobiles to Non-federated 
Amateur Boxing

As slatedearlierjhc first compulsory insurance to exist in France 
was auîomotive insurance for liability regarding material damage to 
third parties, instituted in 1958. As discussed earlier. the first com
pulsory property insurance was the Assurance dommage-ouvrage in 
1978. a compulsory construction insurance régime for damage lo
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property being constnicted. Since 1958, and more so in recent years, 
we hâve wilnessed a rapid multiplication25 of compulsory insurance 
stipulations, now codified into Book VIII of the French Code des 
assurances, Today, the list numbers 119 and spans from automobiles 
to non-federated amateur boxing.

1.2, The Duty to be insured

1.2X Compulsory Insurance, a third stratum of laws

Although forms of compulsory insurance of persons existed 
well before its enactment, the Loi du 13 juillet 1930 is considered 
to be the backbone of the Law of Compulsory Insurance in France, 
According to Lesage, the Law of Compulsory Insurance constitutes 
a third stratum of rules applicable to insurance contracts, the two 
other strata being [Conventional] Insurance Law and the Civil Law 
of Contracts, In fact, compulsory insurance constitutes a double dér
ogation to the law, justified by the protection of the public26:

1. Firstly, Compulsory Insurance derogatcs from Insurance Law, 
itself written in favour of insureds but without baving lost sight of the 
technical constraints of the Insurer-Insured relationship (sec the Loi 
du 13 juillet 1930> examined supra). On the contrary, compulsory 
insurance is geared only towards protecting third-party victims.

2, Secondly, Compulsory Insurancederogates from the Civil Law 
of Contracts. In the hierarchy of norms, the Civil Law of Contracts 
and its underlying principles are situated higher than Insurance Law, 
which is itself an exception to the Civil Law of Contracts. Its under
lying principles include that of contractual equality, which dictâtes 
thaï no inequality exist between parties to acontract and that no party 
be deemed responsable until proven so. Another principle, a corollary 
perhaps, is contractual freedom, which dictâtes that the parties are 
free to contract or not to contract and, in the former scénario, that 
the conditions of their agreement be respected as law. Compulsory 
insurance and Insurance Law expressly derogate from these two pii- 
lars, by giving the Insured more rights than the Insurer and by forc
ing them to enter into agreement and, in some cases, by dictating the 
very content of their agreement.

It can therefore be said that, in the hierarchy of norms, three 
distinct strata of rules complément and confront each other at once, 
in the following order of legislative superiority: (1) The Civil Law 
of Contracts, (2) Insurance Law and (3) The Law of Compulsory 
Insurance27. According to Lesage28 and J-J. Dupeyroux29, we are now 
confronted with two important questions of legal interprétation:
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1. Firstly. huw is the judge to interprel the Law of Compulsory 
Insurance. i.e must he or she refer to lhe rides and principles of 
Insu rance Law and the Civil Law of Contracts in order to fi II any 
gaps left b y (he Legislator?

2. Secondly. was the Legislator hi inself inlluenced by the said 
Laws al (he tinte of his writing the Law of Compulsory Insurance,
i.e. did he intend for judges to refer to the said Laws in order to fill 
gaps thaï he left. intentionally or unknowingly?

Lesage is of the opinion that the only way for thèse two questions 
to be answered in the négative would be for the Law of Compulsory 
Insurance to be autonomous 3,). And. in turn, the only two possibilities 
for which il could be autonomous are as follows:

I ) lf. at the time of its création, (he Legislator concocied il with 
such spécifie ru les such that il can be considered a whole body of 
laws. complété in and by i tse If.

2) IL in its practical application, il takes on an importance so 
great that it acquires an autonomy suffit ient to be considered no 
longer an exception to Civil Law. but rather the Civil Law Use If in its 
legal domain.

Lesage concludes that the Law of Compulsory Insurance dues 
nol constitute an autonomous body of laws. Rather, it forms but a 
third stratum of ru le s that werc written. and that must thcrcforc bc 
interpreted. while taking the first two strata into account. Th us, at 
Lesage submits. one must not be fooled: The Law of Compulsory 
Insurance may at cimes actually offend the rights of insureds, pro- 
tected by Insurance Law. or those of insurers, protected by lhe Civil 
Law of Contracts'1. The lutter two bodies of law must lherefore be 
used by the judge to fill gaps left by lhe Legislator and. where pos
sible. to protect lhe rights of insureds and insurers where the protec
tion of third-party victims has become excessive or unwarranted by 
the text of the Law. J. Bigot concurs and states:

«Compte tenu de leur diversité, voire leur disparité, il n'existe 
pas à proprement parler de droit spécial cohérent et construit 
des assurances obligatoires. Elles relèvent du droit commun, 
sauf dans la mesure où les règles spéciales qui les régissent y 
dérogent... Le droit commun de P assurance s'applique donc 
aux assurances obligatoires chaque fois qu'il n'y est pas expli
citement ou implicitement dérogé.»32

Essential!y. the three strata fonction in hierarchy such that 
Insurance Law will apply where Compulsory Insurance Law does 
nol explicitly derogate. as per the Latin maxitn omni speciulibus non
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derogant (where the law derogates from the usual principle and stipu
lâtes a spécial rule, the spécial mie must be followed). The Legislator 
will often refer to Civil Law in législation containing compulsory 
insurance, using varied methods33 (examples are provided in foot- 
note):

L Direct Reference: The law refers directly to a Civil Law or 
Insurance Law notion34.

2. Indirect Reference: The law refers indirectly to a Civil Law 
or Insurance Law notion35.

3. Sélective Reference: The law selectively sets aside a Civil 
Law nile or principle that proves to be an obstacle to protection of 
third parties36.

4. Reference via spl itti ng: The 1 aw splits a Civil Law or Insurance 
Law notion into two distinct éléments in order to subject them to dif
ferent legal régimes37 (for example, Insurance Law and Compulsory 
Insurance Law).

Also, seeing as compulsory insurance constitutes an exception to 
the rule, compulsory insurance stipulations must be interpreted restric- 
tively, in accordance with the usual rules of legal interprétation38.

In addition, it is noteworthy that while certain compulsory 
insurance stipulations require mandatory content (as is the case with 
mandatory clauses or minimum ceilings imposed by the Legislator), 
others are completely unregulated with respect to their content39. In 
the laiter case, the Civil Law principle of contractual freedom must 
prevail in matters concerning the content of an insurance contract40. 
As such, an exclusion or forfeiture clause imposed by a mandatory 
clause stipulation or by a régulation could be declared in violation of 
Civil Law principles where applied to non-compulsory insurance41.

In his book, Le droit des assurance^2, Jean Bigot cites a sériés 
of interesting examples of cases where, pursuant to its ultimate objec
tive in protecting vulnérable third-parties. the French judiciary gave 
precedence to either [Conventional] Insurance Law or the Civil Law 
of Contracts in compulsory insurance disputes.

Examples where Insurance Law was used:

With respect to Contractons Guarantee Insurance, in order to 
afîord contractors enough lime to bring their insurers in warranty 
via direct action, the Cour de cassation added the two years afforded 
under the common bi-annual prescription governing Insurance Law to 
the ten years afforded under the compulsory Contractor’s Guarantee
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Insurance4'. Concerning the same type of compulsory insurance, the 
Cour de cassation applied the proportional premium réduction rule 
as well as lhe rule limiting coverage U) the aclivities declared by 
the Insured, both being rules derived from [Conventional] Insurance 
Law44.

Final 1 y. with respect to the victim's right to indemnification under 
compulsory Automotive Insurance, lhe CW’Jemwïin>>wtransformed 
the notion of “inexcusable fault" (which, if proven, would deprive the 
victim of any right to indemnification) into the Insurance Law notion 
of intentional faulî (which is very difficult to prove. more than ever 
in France )4\ The sanie référencé to [Conventional] Insurance Law is 
seen in Cour de cassation case law regarding the expiration date of 
provision al coverage preceding adhérence to a compulsory «dom
mage -ouvrage » insurance policy; similarly. regarding cancellai ion 
of compulsory Contractons Guarantee Insurance due to default on 
payment of premiums. the Court turned to [Conventional J Insurance 
Law46.

Examples where the Civil Law of Contraets was used:

B y virtue of the Civil Law concept of necessary causation, the 
Cour de cassation rendered null ail clauses limiting the duration 
of insurers' obligations47. The Conseil d'État ratilied this decision, 
leading to the repeal of certain compulsory insurance provisions that 
limited the duration of the insurer's obligations4*. This decision goes 
against the principle of contractual freedom go verni ng Insurance Law 
and. more spccifically. the general principle of Liability Insurance 
Law that coverage is triggered by an event and. necessarily, a claim 
made with respect to that event49.

The Civil Law of Contraets was used by lhe Cour de cassation 
to extend subrogation in Insurance Law to include legal subrogation 
and conventional subrogation provided in Civil Law50.

Civil Law rules regarding evidence were used by the Cour de 
cassation in dividing the burdens of proof relating to insuring agree- 
menl and exclusion clauses contained in an insurance policy, even 
when that policy is governed by compulsory insurance législation51.

In applying the general Civil Law principle of the “accessory'’ 
to compulsory Contractons Guarantee Insurance, the Cour de cassa
tion ruled that coverage should extend to property that existed prior 
to construction52.

Nonetheless. Compulsory Insurance Law has proven to be 
undeterred in most case law due to lhe facl that judges generally
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feel bound by the terms of compulsory insurance législation. For 
example, it was decided that subcontiaclors are not subject to the 
compulsory Construction Insurance imposed on conlractors, simply 
due to their absence from the list of persons legally bound by the 
obligation53.

L2.2< The Application of Compulsory Insurance Législation to 
the private Insurance Contract

a) To the Eléments of the Contract:

The conclusion of the compulsory insurance contract is gov
emed by the Civil Law of Contracts54. As for ail bilateral contracts, 
the consent of both parties (insurer and insured) is required for insur
ance contracts. One should note, however, that the consent of the 
Insurer in a compulsory' insurance contract can be forcefully obtained 
through the Bureau central de tarification (B.C.Tf, an administrative 
tribunal with the power to withdraw an insurance company permit 
from any insurer that refuses to comply with a niling. This will be 
further examined infra55.

The duration period and conditions of cessation of a compulsory 
insurance policy are equally govemed by Civil Law56. Matters relat- 
ing to evidence and the validity of exclusion clauses are governed by 
Civil Law as wcll, exception made to certain exclusion clauses that 
may be authorized or prohibited by the législation imposing compul
sory insurance57.

b) To the Execution of the contract:

The obligations of the parties and the modalities surrounding 
the execution of these obligations are govemed by Civil Law; these 
obligations may include the declaring of risk, making daims, paying 
the premiums or the Insurer’s duty to indemnify58. However, cer
tain obligations pertaining to compulsory insurance differ from those 
pertaining to non-compulsory insurance: In Automotive Insurance 
and Contractons Guarantee Insurance, the Insurer is confronted with 
a number of restrictions concerning expertise and indemnification 
procedures59.

c)To the Content of certain clauses:

This is where compulsory insurance differs significantly from 
non-compulsory insurance. In light of the fact that, as stated earlier, 
Compulsory Insurance Law can render the content of a contract com-
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pulsory as well as its conclusion, certain clauses can become inan- 
datory: others can become ineiïeclive against third-parties. We will 
examine guarantee minimums (i) and ceilings (ii). déductibles (ni), 
lhe ineffectivity of certain legal exceptions against third-parties (iv). 
and clauses limiting the duration of coverage by the fnsurer (v).

(i) Guarantee minimums: Certain compulsory insurance 
stipulations impose a minimum amount of coverage. Stipulations 
imposing unlimited coverage are prévalent in compulsory insurance 
provisions pertaining to bodily injury. where the protection of third- 
parties is considered by the French Legislator to bc of the utmost 
importance60 With respect to compulsory insurance for non-corporal 
damage, a spécifie amount is decreed61. In some cases, as is the case 
with Notary's Liability Insurance. the minimum guarantee imposud 
is cstablished as a fu net ion of the volume of professional activity of 
the Insured62. Construction Insurance follows an exceptions I ru le: 
the insurance must cover the cost to repair the damage for which lhe 
Insured is deemed liable6'. In other cases, where the Law is si lent on 
the matter or where it explicitly allows foi the parties to décidé, the 
parties may agréé to a sum of their choice64.

(ii) Ceilings: h has been argued and acccptcd thaï, where the 
compulsory insurance stipulation does not prohibil a guarantee ceil
ing. Civil Law should prevail and allow lhe parties to impose a ceiling 
by virtue of the principle of contractai freedom. codified at section 
1 ! 34( 1 ) of the French Civil Code65. Evident! y. in cases of unlimited 
compulsory insurance (as is the case with insurance covering bodily 
injury). a ceiling would be null and void66. However. some hâve put 
fort h thaï, in the presence of a compulsory insurance stipulation, a 
ceiling with respect to that type of insurance can only bc imposed 
by the stipulation itself67. With regards to Contractor's Guarantee 
Insurance. the Cour de cassation deelared ceiling clauses inopera- 
tive, basing itself on such an interprétation6*.

Il is noteworthy that section L. 112-4 Code des assurances 
requires that the policy stipulale a ceiling: however. if no ceiling 
amount is indicated. coverage must be considered unlimited, regard
iez of whether or not a minimum is imposed69.

(iii) Déductibles: The régimes governing déductibles vary 
significantly Front one type of compulsory insurance to another. 
Generally. the déductible amount in a given insurance policy is gov- 
erned by conlractual freedom; thus, the parties may agréé to what- 
ever amount they wish. In some cases, however, the Law imposes a 
maximum amount when it cornes to indetnnity to third-parties70; this 
can prevent insolvent professional s from self-insu ring themselves71.
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Contractons Guarantee Insurance fonctions in a unique fashion: 
déductibles are govemed by contractual freedom and thus they may 
be set at whatever amount agreed upon by the parties, but are con- 
sidered void against the project owner72. General damage insurance 
cannot contain a déductible73. However, the Bureau central de tar
ification (B.C.T) can impose a déductible in cases where the risk 
is particularly high and where déductibles are void against injured 
third-parties74.

(iv) Ineffectivity of certain legal exceptions and contractual 
exclusions against third-parties: In Civil Law, legal exceptions 
and policy exclusions are effective against injured third-parties in a 
direct suit against the ïnsurer75, exception made to forfeiture caused 
by omissions of the Insured after the event triggering the claim76. 
However, the rules differ significantly when dealing with compul- 
sory insurance. Depending on the type of compulsory insurance, the 
said ineffectivity (legally or conventionally sanctioned) can apply 
to déductibles (see infra), proportional réduction of indemnity, and 
even policy exclusions. The following six categories of compulsory 
insurance are noteworthy:

- Automotive Insurance: forfeiture, déductibles, proportional 
réduction of premium77 and certain exclusions78.

- Hunting Insurance: Legal and contractual forfeitures are 
never effective against third-party victims (for example, forfeiture 
due to absence of a valid hunting permit79). In fact, the only effective 
exclusions are those provided by the législation conferring compul
sory hunting insurance.

- Sporting Event Insurance and Mechanical Lifting Gear 
Insurance; Déductibles and proportional réduction of premium arc 
void against injured third-parties80.

- Insurance pertaining to Centers for the Elderly and Indigent: 
Déductibles, forfeiture and proportional réduction clauses are void 
against injured third-parties81.

- Biomédical Research Insurance: Forfeiture and proportional 
réduction clauses are void against injured third-parties82.

- Contractons Guarantee Insurance: Forfeiture due to the 
Insured’s failure to comply with standards of profcssional practice is 
void against third-parties83.

(v) Clauses limiting the duration of coverage by the Insurer: 
Compulsory insurance (mandatory clauses, etc.) regarding Civil and 
Professional Liability often limits the period of coverage where the

Controctuaf freedom and Compulsory Insurance: an Impérative Compromise? (...) 323

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



324

policy is cancelled: however, the d'État put a stop (o this by
virlue of principles of lhe French Civil Code regarding the validily 
of the cause of an obligation*4. The said limiîs on duration were sub
séquent! y repealed and. conséquent! y. this aspect is now governed 
by Civil Law*5. in this regard, the Cour de cassation has decreed 
that the period of insurance coverage must always coi ne i de with the 
corrélative period of liability**. Still, certain types of Professional 
Liability Insurance, suc h as that regarding Notariés. are not subject 
to this ru le; in such cases, the period of coverage is finked with the 
event triggering the damage*7.

L2.3. 119 stipulations in the French Code des assurances

As discussed earlier. there are currently 119 compulsory insur
ance stipulations in the French Code des assurances. As put fort h 
by J. Bigot**, compulsory insurance stipulations can be classified 
accord ing to their legal source (those imposed by Law or Régulation 
versus those imposed by private or public contracts. governed exclu- 
sivcly by Insurance Law) and. furthcrmorc, according to their nature 
(those whose adhérence is obligatory versus those whose adhér
ence is option al but. once adhered to. mu si conta in a certain type or 
amounl of guarantee; this last calegory is commonly referred to as 
Compulsory Guarantees*9). This paper will be limitée! in scope to 
compulsory insurance stipulations imposed by Law or Régulation 
and will not include the aforementioned Compulsory Guarantees. 
In addition, this paper will not attempt (o address Government 
Indemnitication Funds or Systems; rather. the only thing that will 
be analyzed and comparée! is the obligation for physical or moral 
persons to enter into private contracts with insurers.

1.2.4. The Sources of Compulsory Insurance and their légitimât y

The French Conseil d’Etat published a directive on February 
24lh. 1994 regarding the conslilulional question of whal constitutes 
a valid legal source for fondamental principles of law and their limi
tation or curtailment. a central question with respect to validity of 
compulsory insurance stipulations. The Conseil d’État stated the fol- 
lowing;

«Aux termes de l’article 34 de la Constitution, la loi détermine 
les principes fondamentaux des obligations civiles et commer
ciales.»90

This Directive confions that. as per Section 34 of the French 
Constitution, the Law détermines the fondamental principles per-
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taining to civil and commercial obligations. As elaborated earlier, by 
virtue of ils very nature, compulsory insurance directly negates a fon
damental principle of civil obligations: contractual freedom91. Thus, 
as a resuit of this Directive and Section 34 of the French Constitution, 
a compulsory insurance stipulation can only be legally valid if con- 
tained in an act of law adopted by the French Parlianient. The consé
quences are two-fold: Firstly, if such an act gives an administrative 
authority the right to set conditions pertaining to professions or activ- 
ities under its control, the organism can legally include a compulsory 
insurance stipulation as one of the conditions that it sets92; secondly, 
compulsory insurance stipulations resulting from acts adopted prior 
to the enactment of the French Constitution in 1958 can be declared 
invalid by the Courts if they are deemed not in conformity with the 
above-stated conditions of validity93. Also, as a resuit of Section 34 
of the French Constitution, the modalities surrounding a compul
sory insurance stipulation (for example: persons affected, activities 
affected, minimum guarantee required, choice of insurer or insur- 
ancc fond94) can thcrcforc only be dictated by the Legislator or, in 
cases of delegated authority, by the competent administrative organ
ism. However, in the latter case, the administrative organism cannot 
set the modalities surrounding a compulsory insurance stipulation 
that was imposed by virtue of législation (for example, the Code 
des assurances), unless such a power is provided for in the act95. 
Similarly, an administrative organism cannot use its power to impose 
the use of mandatory clauses96 (clauses types, in French) in order to 
impose compulsory insurance; its rôle is limited, in such a scénario, 
to the setting of its modalities97. This follows from the fact that régu
lations and mandatory clauses contained therein cannot offend fon
damental principles of the Civil Law of Contracts, as per Section 34 
of the French Constitution, unless specifically authorizedby virtue of 
a legislative act of Parliament98.

1.3. Applicable Legal Sanctions for non-compliance

13.1. The Legal Duty to be insured and corrélative Sanctions 
imposed

The obligation to insure oneself can be derived from two types 
of provisions: legal and contractual. A physical or moral person 
may be obliged to procure covcragc in accordance with one or more 
clauses contained in a private contract signed with another physical 
or moral person. This paper examines the négation of contractual 
freedom by the State through legal provisions forcing private parties 
to conclude insurance contracts. The contractual provision of com-
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pulsory insurance is perfectly consistent with contrat tuai frccdom 
since the obligation resu lied from contrat tuai agreemenl: as such, 
thc paper wil I be limited in scope to compulsory in su rance imposed 
by législation, h should be known, however. that contractual pro
visions imposing compulsory insurance. as well as the corrélative 
penalties agreed upon. arc sanclioncd and upheld by thc Civil Law 
of Contracta. Remédiés provided for by Civil Laww could also be 
sought where such a ton tract is violated.

While tailure to comply with a contrat tuai compulsory insur
ance clause can only provoke civil sanctions (see infra), the fallure to 
conform to compulsory insurance législation can be subject to civil, 
administrative and penal sanctions provided by Law.

a) Civil Sanctions:

Failure to comply with a compulsory insurance provision can 
be considered négligence and therefore constitute a civil fault with 
respect 10 anyone who suffered damage as a resuitlw. According to 
authors Rochcx and Courtieu101, tailure to bu y compulsory insur
ance can open thc doors to scvcral different rccourscs, such as thc 
cancellai ion of a résident! a) lease. the mosl frequent one being civil 
or contractual liability:

■ Que le fait de ne pas souscrire une assurance obligatoire cons
titue une faute est incontestable. Le manquement ouvre au tiers 
ou au contractant diverses actions. Ainsi, le fait pour un loca
taire de ne pas avoir été garanti en incendie et dégâts des eaux 
constitue une grave inexécution du bail justifiant la résiliation 
de ce dernier. Mais c'est essentiellement la responsabilité civile, 
qu'elle soit contractuelle ou délictuelle, qui sera invoquée à 
l'encontre du contrevenant. Le non-respect d'une obligation 
d'assurance constitue une faute génératrice de responsabilité.»

However. in order to trigger liability; proof of financial or other 
damage causcd by the fault must cvidently be offered102. To this 
el’fecL Rochex and Courtieu00 state the following:

«Il importe toutefois de noter que le défaut d'assurance n’est 
pas, par lui-même, suffisant à engager la responsabilité de son 
auteur. Encore faut-il qu'il ait été préjudiciable. Si la victime à 
été remplie de ses droits - bon gré. mal gré par l’auteur de son 
dommage, sur transaction ou en exécution d’une condamnation, 
rabsence d'assurance est sans conséquence et ne saurait donc 
donner lieu à une allocation de dommages-intérêts à ce titre.»
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Thus, for example, the Cour de cassation*™ ruled thaï a con
tracter cannot be ordered to suffer a price réduction on his works 
corresponding te the insurance premium paid by the Project Owner, 
unless some damage was directly caused to the Project Owner as a 
iesult of the Contracteras failure to buy insurance.

However, the Cour de cassations Criminal Chamber has held 
thaï financial damage can resuit simply from the loss of chance of 
being indemnified sooner105. In its judgmenl dated February 4th, 
1998, the Court ruled that a lower court failed to consider that, by 
not procuring the financial security offered by insurance, the accused 
contracter caused the Project Owner a serious loss of chance of being 
indemnified106.

Nonetheless, Rochex et Courtieu107 claim that it ail dépends on 
the nature and the object of the compulsory insurance in question, 
seeing as damage can only be caused if the claimant is deprived of 
somcthing that he or she could legally expcct:

«En réalité, le dommage résultant d’un défaut d’assurance n’est 
réalisé que si le tiers ou le cocontractant est privé de ce qu’il 
était en droit d’attendre de l’assurance. Tout dépend donc de la 
nature et de l’objet de l’assurance défaillante.»

Effeclively, the victim of a failure to purchase compulsory 
insurance suffers more than just a mere loss of chance; rather, in 
many cases, the victim suffers a loss of financial security or even a 
loss of a guarantee. To this effect, Rochex and Courtieu state the fol- 
lowing108:

«...[I]l a perdu le bénéfice du droit de l’assurance de respon
sabilité et, spécialement, celui de Faction directe. Plus qu’une 
«perte de chance», il s’agit là d’une perte de sécurité dont souf
fre la victime. On est très près d’une perte de sûreté.»

b) Administrative (or «disciplinary») Sanctions:

Where access te or the execution of an activity is conditional 
upon the purchase of compulsory insurance, the lack of such insur
ance can be indirectly sanclioned by the prohibition of participat- 
ing in the activity. For example, most professional orders in France 
impose compulsory membership to a collective insurance fund which 
covers their professional liability; thus, failure to contribute to the 
fund, either initially (Le. upon joining the order) or upon notice of 
renewal, can resuit in a non-issuance (in the case of an applicant to 
the order), suspension or révocation of a professional license. The 
following other examples are noteworthy109:
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- Hunling: A hunting permit cannot be issued before proof of 
insurance is presented,

- Real Estate and Travel Agents: A profession al li cerise cannot 
be issued or renewed unless an attestation of insurance coverage is 
produced.

- Communal Agents: Personnel cannot use their personal 
vehicles to serve the commune unless an attestation of their liability 
insurance is produced111\

- Driving School Permits: Issuance of a permit is conditional 
upon présentation of an attestation of insurance11

- Possession of certain "dangerous** domestic animais: Proof 
of insurance is required in order for a permit to be issued by the 
Mayor's Office for possession of certain dogs112.

- Insurance Brokers: Being added to or kept on the official 
state lis! of recognized insurance brokers is conditional upon proof 
of insurance.

c) Penal sanctions:

In virtue of fondamental principles of Criininal Law, no penal 
sanction can be imposed unless clearly stipulated in the Law"\ The 
Latin maxim nullem crimem tutllem poenem sine lege is a testament 
to this rule: There can be neither crime nor sentence without légis
lation to that effect. Only those compulsory insurance stipulations 
considered to be essential for the financial and physical protection 
of the public are subject to penal sanctions. Auto motive Insurance. 
Construction Insurance and certain compulsory professional insur
ance régimes are sanctioned by penal conséquences for failure to 
comply. In cases of dispute concerning the interprétation or applica
tion of these sanctions, section 111-5 of the New French Criminal 
Code states that criminal jurisdictions hâve the compétence required 
to interpret penal sanctions imposed by administrative organisms:

«Les juridictions penales sont compétentes pour interpréter les 
actes administratifs réglementaires ou individuels et pour en 
apprécier la légalité lorsque, de cet examen, dépend la solution 
du procès pénal qui leur est soumis.»

Thus. accord! ng to Rochex and Courtieu, the preconditions to 
the application of such sanctions are two-fold: Firsî. the validity of 
the legal source of the obligation must be examined; then. the validity 
of the exception conferring il legal i ty must be examined. After these 
steps are completed. the Criminal Judge then possesses the judicial
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compétence required to déclaré the sanction valid or inoperative and, 
consequently, apply it or not.

13.2. Parallel protection for third-parties

In order to further guarantee compensation for injured third- 
parties in cases of non-compliance with compulsory insurance lég
islation, the French Législature decided to supplément the existing 
System of compulsory insurance with three parallel Systems of pro
tection: State-run indemnification funds (a), safeguard insurance (b) 
and substitutcd liability (c),w.

a) State-run Collective Indemnification Funds:

In addition to those serving as a supplémentai guarantee to 
third-parties in cases of non-compliance with compulsory insurance 
législation, certain state-run indemnification funds exist in order to 
guarantee risks that would otherwise be uninsurable115. Tn France, 
several state-run indemnification funds offer guaranteed indemnifi
cation for material and corporal damage resulting from a plethora 
of events: Automobile accidents, hunting accidents, terrorist116 and 
assorted criminal acts1l7, and HIV contaminations duc to blood trans
fusions or concerning hemophiliacs1 IS. Seeing as this paper is limited 
in scope to the Law regarding private insurance contracts, I will not 
attempt to delve into the laborious study of these funds.

(b) Safeguard Insurance :

In some cases, compulsory insurance législation provides a 
supplementary safeguard for situations of lack of insurance. For 
cxample, certain professional orders will cover a member where his 
or her insurance is either non-existent or temporarily inoperative for 
whatever reason110 Others will use the “insurance to whom it may 
concern” technique for adhérence to their insurance funds in order to 
govem their own operations120.

fcj Substituted liability:

This type of parallel protection for third-parties was created as 
a resuit of the ineffectiveness of the other sanctions imposed; the 
sanctioning of compulsory insurance delinquents with civil damages 
was less effective than first predicted by the French Legislator121. 
The thinking behind substitute liability was that non-insurance and 
insolvency could be circumvented by passing the responsibility for
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damage to someone else, a sort of guarantor. This guarantor would 
logically hâve to be an organism or peison vested with the capacity 
and authority to ver if y that the person subject to the obligation ful- 
filled it and purchased insurance122.

The Conseil d'Élai didjusl this. In itsjudgmentdaled December 
6rh. 1995» the Conseil d'Élai ruled that the Régional Councils of 
the French Order of Architects were to be held liable for the lack of 
in su rance of any meniher of the Order» by virtue of the fact that the 
Order has the legal duty to ensure that its members abide by conipub 
sory insurance législation perlaintng to the practice of their profes
sion12^. Thus. the Order's insurance becomes a sort of supplemenlary 
guaranlee for injured third-parties. This niling applies to any profes- 
sional order vesied by virtue of législation with the power to verify 
that its mcmbcrs comply with Compulsory Insurance Law pcrtaining 
to their profession124»

In addition to professional orders. administrative organisas 
vesied with the legal duty to deny access to a certain activity with- 
ouî proof of insurance are burdened with the same substituted ba
bil ily in cases of damage caused by uninsured permit-hulders» The 
O/i.ve/7 d'État held that the French School and University Athletic 
Association. a state-run administrative organism» triggered the State*s 
liability by issuing a strident license at a public school without prior 
proof of insurance12'.

Subslituted liability could also resull from a violation of cer
tain professional s' ad vi sory duty» where that duty includes (he task 
of verify ing the existence of insurance. The Notary is a prime exam
ple: Before finalizing the sale of immovable property covered by 
Contracter's Guarantcc Insurance» a notary must verify (he existence 
and effectiveness of insurance coveragc for that property126.

1.4. The Duty to insure imposed on Insurance Companies, 
and the Bureau central de tarification (B.C.T.)

To say that all insurance corn punies opérât ing in France must 
agréé to insure any and all risks presented to them would he an over- 
stalement and a falsity. An insurance company 's right to refuse a risk 
that is subject to compulsory insurance cannot be put into question 
where the company's articles of association do not permit it to insure 
such risk or where it does not hâve the government accréditation 
required to be able to legally insure such risk127. Also, an insurer may 
décidé to modify its product line and abandon an insurance market or 
a spécifie type of insurance that it no longer deems profitable for the 
company, or for whatever other reason; in any case» an insurer cannot
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bc forced to offcr a type of insurance to one person when it no longer 
oflers it to the public whatsoever. Once an insurer offers a certain 
type of insurance, however, it can be forced to do so.

In addition, it is crucial (o note that compulsory insurance lég
islation cannot prevent an insurer from refusing to enter into agréé- 
ment with an applicant; the initial decision remains the Insurer’s 
prérogative in virtue of the principle of contractual freedom. The 
following two reasons for déniai of coverage hâve been invoked by 
insurers128:

- The acquisition of the risk would not be consistent with its 
general policy for business development.

- The risk is exceedingly high; insurers will usually qualify 
the risk as such where the probability of a claim is vastly 
superior, statistically speaking, to that of comparable risks 
and, thcrefore, the uncertainty is insufficient to the point that 
insuring it would be unprofitablc. To this effect, factors such 
as a driver’s past (multiple accidents129, criminal antécédents) 
can be determining for the Insurer.

As opposed to outright refusai to insure, certain insurers may 
use dissuasive tactics, such as inflated premiums, in order to avoid 
having to assume unprofitable risk; such behavior constitutes refusai 
to insure130. On the other hand, outright refusai will permit insur
ers to avoid assuming unprofitable risks without “losing face” in the 
public eye, which could harm their marketing image for favorable 
candidates or other insurance products. To this effect, Rochex and 
Courtieu state the following131:

«Le refus de T assureur pourra se cacher derrière des tarifications 
dissuasives, appliqués à ces risques indésirables, éloignant les 
demandeurs d’assurance... Un tel comportement vaut refus de 
contracter... Pour mieux défendre son image l’assureur pourra, 
dans ccs hypothèses, invoquant sa politique de souscription, 
préférer un refus pur et simple d’assurer...»

The end resull for the French citizen is a serious difficulty, or 
in some cases the impossibility, of complying with the Law and pur- 
chasing insurance. Evidently. due to the massive number of compul
sory insurance stipulations in effect in France, a solution was needed. 
That solution was the création of the Bureau central de tarification 
(B.C.T., for short), a tribunal that could ensure access to insurance by 
forcing companies to insure unprofitable risks.
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1,5, The B,C,T:A Powerful Tribunal with Coercive Powers
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a) Compétence and jurisdiction

The B.CT. has jurisdiction concerna ng ail insurance companies 
opérât ing under French license (i.e. ail insurance companies opérai- 
ing in France) Its compétence spans a multitude of areas of risk132:

- Insurance pertaining to natural catastrophes1*1:

«Art. L. 125-6 Le bureau central de tarification fixe des 
abattements spéciaux dont les montants maxima sont détermi
nés par arrêté, par catégorie de contrat.

{Loi no. 2003-699 du 30 juill. 2003, art. 72) «Lorsqu’un assuré 
s’est vu refuser par une entreprise d’assurance l’application des 
dispositions du présent chapitre, il peut saisir le bureau central 
de tarification, qui impose à l’entreprise d'assurance concer
née de le garantir contre les effets des catastrophes naturelles. 
Lorsque le risque présente une importance ou des caractéristi
ques particulières, le bureau central de tarification peut deman
der à l'assuré de lui présenter, dans les mêmes conditions, un 
ou plusieurs autres assureurs afin de répartir le risque entre 
eux.».,..»

This section states that the B.C.T. can award spécial réductions 
up to a maximum set by decree for each category of polieies. Il then 
goes on to state that, after being refused coverage for natural catas
trophes. an insured can seize the B.C.T in order to force that insurer 
to cover the risk. Finally, where the risk is very high, the B.C.T. may 
ask the Insured to présent it with several other insurers who will then 
be forced to share the risk

- Compulsory insurance regarding automobiles134:

«Art. L. 212-1, (L. no. 91-716 du 26 juill. 1991) «Toute per
sonne assujettie à l’obligation d’assurance ayant sollicité la 
souscription d’un contrat auprès d’une entreprise d’assurance 
(L. no. 94-5 du 4 janv. 1994) «couvrant en France» les risques 
de responsabilité civile résultant de l’emploi de véhicules ter
restres à moteur, se voit opposer un refus, peut saisir un bureau 
central de tarification dont les conditions de constitution et les 
règles de fonctionnement sont fixées par le décret en Conseil 
d'Élat prévu à l’article L.211-1.» Le bureau central de tarifica
tion a pour rôle exclusif de fixer le montant de la prime moyen
nant laquelle l'entreprise d’assurance intéressée est tenue de 
garantir le risque qui lui a été proposé. 11 peut, dans les condi-
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tions fixées par le règlement d'administration publique [décret 
en Conseil d'État] susmentionné, déterminer le montant d’une 
franchise qui reste à la charge de l’assuré.»

Section L.212-1 Code des assurances gives any Automotive 
Insurance candidate the right to seize the B.C.T. in order to comply 
with ils obligation to purchase the said insurance as per section 
L.211-1. The B.C.T will set the premium; it can, however, impose a 
déductible as well, within the conditions set by decree of the Conseil 
d'État.

- Compulsory insurance regarding mechanical lifting gear135:

«Art. L. 220-5. (L. no. 89-1014 du 31 déc. 1989) «Toute per
sonne assujettie à l’obligation d’assurance qui n’a pu obtenir la 
souscription d’un contrat pour les risques mentionnés à l’article
L. 220-1 auprès d’au moins trois des entreprises agréées dans 
la branche correspondante à ces risques peut saisir un bureau 
central de tarification dont les conditions de constitution et 
les règles de fonctionnement sont fixées par décret en Conseil 
d’Etat.» Le bureau central de tarification a pour rôle exclusif 
de fixer le montant de la prime moyennant laquelle les entre
prises d’assurance auprès desquelles la souscription d’un con
trat a été sollicitée, ainsi qu’il est dit à l’alinéa ci-dessus, sont 
tenues de garantir le risque qui leur a été proposé. Il peut, dans 
les conditions fixées par règlement d’administration publique, 
déterminer le montant d’une franchise qui reste à la charge de 
l’assuré.»

Here, «l'article L.220-1» refers to the obligation to procure 
insurance for any mechanical lifting gear. After three solicitations 
of insurers licensed to offer Mechanical Lifting Gear Insurance, an 
applicant may seize the B.C.T., which will set a premium and déduct
ible and force the said insurers to cover the risk.

- Compulsory insurance regarding construction136:

«Art. L. 243-4. Toute personne assujettie à l’obligation de s’as
surer qui, ayant sollicité la souscription d’un contrat auprès 
d’une entreprise d’assurance dont les statuts n’interdisent pas la 
prise en charge du risque en cause en raison de sa nature, se voit 
opposer un refus, peut saisir un bureau central de tarification 
dont les conditions de constitution et les règles de fonctionne
ment sont fixées par décret en Conseil d’État. Le bureau central 
de tar ification a pour rôle exclusif de fixer le montant de la prime 
moyennant laquelle l’entreprise d’assurance intéressée est tenue
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de garantir le risque qui lui a été proposé. Il peut déterminer le 
montant d une franchise qui reste à la charge de Rassuré.»

Although the powers attributed to the B.C T. in this section are 
similar in nature to the others, its application has differed slighlly. In 
2003» a judgment of the B.C.T was overturned by the Conseil d'ÉtaL 
which ruled as follows: Where a project under construction for more 
than 10 years on the date of the B.C.T's ruling exhibited a quasi- 
certain risk of triggcring the Entrepreneurs' Contractons Guarantee 
Insurance, the possibility of coverage should bc barred1 '7. Similarly, 
exactly 15 years carlicr» the Conseil d'État agreed with the B.C.T. in 
refusing to force a company to insure a procedure that will certain!y 
resuit in damage15X.

- Compulsory insurance for non-salaried persons concerning 
accidents relut ing to privacy and labour, and professional illnesscs in 
agriculture-related disciplines1'9:

«Art 1234-10. (Loi no. 66-950 du 22 déc. / 966) Toute personne 
assujettie à l'obligation d'assurance, qui, ayant sollicité la sous
cription d'un contrat auprès d'un organisme d’assurance, se voit 
opposer un refus, peut saisir un bureau central de tarification 
dont les conditions de constitution et les règles de fonctionne
ment sont fixées par décret pris sur la proposition du ministre 
de l'agriculture et du ministre de r économie et des finances. Le 
bureau central de tarification est assisté d'un commissaire du 
Gouvernement....»

- Compulsory insurance relaüng to medical and paramedical 
activités14(1 :

«Art. L. 252-L Toute personne assujettie à l'obligation d'assu
rance prevue à l'article L. I 142-2 du code de la santé publique 
qui. ayant sollicité la souscription d'un contrat auprès d’une 
enterprise d'assurance couvrant en France les risques de respon
sabilité civile mentionnée au même article, se voit opposer deux 
refus, peut saisir un bureau central de tarification dont les condi
tions de constitution et les règles de fonctionnement sont fixées 
par décret en Conseil d’Étal. Le bureau central de tarification 
a pour rôle exclusif de fixer le montant de la prime moyennant 
laquelle l'entreprise d'assurance intéressée est tenue de garan
tir le risque qui lui a été proposé. 11 peut, dans les conditions 
fixées par décret en Conseil d'Etat. déterminer le montant d'une 
franchise qui reste à la charge de l’assuré. Le bureau central de 
tarification saisit le représentant de l'Etat dans le département 
lorsqu'une personne assujettie à l’obligation d'assurance prévue 
à l'article L. 1142-2 du code de la santé publique présente un

/nsuronce and Risk Management, vol. 73(3), Octobtr 2005

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



risque d’assurance anormalement élevé. Il en informe le pro
fessionnel concerné. Dans ce cas, il fixe le montant de la prime 
pour un contrat dont la durée ne peut excéder six mois.»

The B.C.T.'s primordial mission, largely defined, is to find solu
tions to individual situations where compulsory insurance (in partic- 
ular, the ones for which it is competent under law - see énumération 
above) cannot be procured for whatever reason. However, the B.C.T. 
will also intervene in situations conceming non-compulsory insur
ance relating to nalural catastrophes. As seen earlier, this type of 
insurance is voluntary; however, once sold, the lnsurer must adhéré 
to a certain coverage imposed by compulsory insurance législation.

b) The Tribunal^ Composition

The composition of the B.C.T is defined at section R. 250-1 of 
the Code des assurances. The tribunal is made up of a president, repré
sentatives of insurance companies and représentatives of the insured 
public141. The B.C.T. is an independent administrative authority, its 
decisions are subject to the supervision and judicial control of the 
CoraeiZ J’ÉraH42; it is by no means a jurisdiction in its own right143.

c) Filing a claim with the A three-step Procedure

1) Solicitation of an appropriate insurer:

Insurance must first hâve been solicited by registered letter 
sent to the Insurer’s head office, along with a request for notification 
upon receipt or immédiate acknowledgement of receipt144. This step 
is outlined in section L. 125-6 Code des assurances, among others:

«L. 125-6.
[...]

Lorsqu’un assuré s’est vu refuser par une entreprise d’assurance 
l’application des dispositions du présent chapitre, il peut saisir 
le bureau central de tarification, qui impose à l’entreprise d’as
surance concernée de le garantir...

[•••]»

Normally, one solicitation suffices in order for the B.C.T. to 
intervene; however, the minimum number of approaches differs for 
Natural Catastrophe Insurance (two)145 as well as for Mechanical 
Lifting Gear Insurance (three)146. In addition, insurers may also use 
the same procedure (provided at section L. 125-6 Code des assur
ances) in order to file a dérogation request with the B.C.T.'. The

Contracta/ Freedom and Compulsory Insurance: an Impérative Compromise? (...) 335

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



336

Insurer must hâve notifiée! ils proposition to the Lnsured via a regis- 
lcrcd lettcr along with a request for notification upon receipt147.

2) Refusai of the Insurer(s):

For the purposes of the RC. Z‘s procédural requirements, a deci
sion by an insurer not to insure can only be quali fied as a “refusai’' if 
il is licenscd (as per sections L.321-1 or L.321-7 - L.321 -9 Code des 
assurances) to offer the type of insurance thaï was solicitcd. When 
solicitât ion is for a new contracta refusai is considered implicit after 
more than 15 days has elapsed since the said solicilation; thaï period 
siretches to 45 days for cases coneerning Construction Insurancel4\ 
Also» an insurefs adding non-compulsory coverage to the policy 
against the will of the lnsured, as a condition for acccpting, is assinv 
ilated to a “refusai”. Finally, it is noteworthy thaï where an insured 
exercises his or her right to cancel a contrat*! by reason of his or 
her insurer\ canceling another contract by reason of a claim149 (a 
right that cxi.sts under Qucbec Insurance Law as well), that insured 
cannot file a claim with the B.CT. with respect to the said insurer for 
a period of onc year from the second cancellai ion.

3) Seizure of the Tribunal:

Under sanction of inadmissibilily, îhe B.CT. must be seized via 
registered letter wilh request for notification upon receipt within 15 
days of the “refusai” of the last insurer solicited150. Where an insurer 
is rcquesting the right to derogate from compulsory insurance légis
lation regarding natural catastrophes, il must seize the B.C.T within 
21 days of ils notifying a proposition to the lnsured’51. In ail cases, 
bot h parties must provide the Tribunal with al! pertinent information 
pertaining to the dispute (for example. the premium being chargée! by 
the Insurer for îhe proposée! risk}152.

d) The B.C.T/y Decisions and their Enforcement

The B.C 77s exclusive mandate is to set the premium and 
déductible against which the Insurer solicited will bc forced to 
acccpl the risk thaï il refused to cover15' if the Insurer in question 
slill refuses to cover the said risk for the premium and déductible 
sel by the B.C.T.. ils license154 can be revoked. as it would then no 
longer be acting in conformity with législation’55. For example, this 
sanction is announced at section L. 243-6 wilh regards to compulsory 
Construction Insurance:

«L.243-6. I'oute entreprise d’assurance qui maintient son refus 
de garantir un risque dont la prime a été fixée par le bureau 
central de tarification est considérée comme ne fonctionnant
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plus conformément à la règlementation en vigueur et encourt le 
retrait de l’agrément administrative prévu par Farticle L. 321-1 
du présent code.»

The same statement is repeated for the other compulsory insur- 
ance stipulations for which the B.C.T. is considered competent, with 
slight variations.

e) Conflicts with Reinsurance Treaties

In order to justify its refusai to cover a certain risk, an insurer 
could invoke exclusions contained in a reinsurance treaty to which it 
is bound by its re-insurer. Anticipating this, the Code des assurances 
states that any clause in a re-insurance treaty that excludes cover- 
age imposed by the B.C.T. is null and void156. For example, section 
L.243-5 reads as follows, with regards to compulsory Construction 
Insurance:

«L.243-5. Est nulle toute clause des traits de réassurance tendant 
à exclure certains risques de la garantie de réassurance en raison 
de la tarification adoptée par le bureau central de tarification.»
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